Dear SAPIlist.com

Over the years SAPIlist has received numerous e-mails from SAPs seeking information,
answers to questions, reassurance, guidance, support...you nameit. We also receive an
occasional e-mail from an employer, and evenfrom an employee. These pages contain
some of those e-mails. Each question is followed by my response. Each of these has
been edited for clarity. References that might identify the SAP or the employer or the
service agents have been deleted or changed. These e-mails are good exampl es of
situations that some SAPs have encountered.

Some of my responsesinclude references to the regulations where there is no room for
debate. The answer is clear and definite.

Other responses are based on logical conclusions. If the regulation says A, then B and
C should follow logically.

And still other responses are just my best opinion, or my best guess, because there is no
easy answer. Thisis not an easy regulation. Sometimes, as a SAP, you may simply
have to make guesses. However, | would hope you try to make “ educated” guesses.

What should you learn from these e-mails? A few things come to my mind:
1) Don't assume an employeeis alwaystelling you the truth.

2) Communicate, communicate, communicate. With the DER, with the MRO, with the
treatment provider, with the EAP.

3) Your primary concern must be to protect the safety of the traveling public. Helping
this employee get back to work should be only your secondary goal.

4) No one can usurp your responsibility. In revising thisregulation in 2001, DOT
intended to empower the SAP role. Asthe SAP, you arein charge! No one can change
your recommendation or ask you to do something that is not permitted by the
regulation.

The following content is provided as a service to SAPIist, its clients, and its visitors. All content and matters expressed herein,
including all responses to SAP questions, are intended for informational purposes only, and reflect personal opinions
exclusively. These opinions do not necessarily reflect any opinion or position of the United States government (including but
not limited to the Department of Transportation), SAPlist peers, or SAPIlist professional affiliates. This information does not
constitute professional, governmental, or legal advice or opinion, and should not be used as a substitute for the same. SAPIist
makes no warranty (express or implied) or assumes any legal liability or responsibility for the accuracy, responsiveness, or
completeness of any information provided.
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Dear SAPlist . ..

1 A DER wants to know if DOT regulations require
that they tell the employee the length of the follow-up
monitoring period. | looked through Part 40, especially
40.309 regarding the employer’s responsibilities with
respect to the SAP’s directions for follow-up tests, but
DOT seems to be silent on this question. Should | be
looking in a different place? Or does DOT not care if the
employer tells the employee the length of follow-up
testing, e.g., one year, two years, five years, etc.

An employee should NEVER know what his followup
testing is, including how long heisto be tested.

Thisis covered in the SAP Guidelines and in atechnical
amendment that DOT made to the regulations. See SAP
Guidelines, p. 13, paragraph 2. Also see Part 40.329(c). And
while those words are specific to the SAP, it should be
assumed that this prohibition would also apply to the
employer. An employer should NOT reveal the follow-up
testing schedule to the employee.

%

2 | have determined that my client does not have a
substance abuse problem of any kind. | know that DOT
requires a minimum number of hours for treatment and/or
education. | believe that number to be four, but my co-
worker says that it is eight.

Which is it: eight or four?

Actualy, DOT has never set a minimum number of hours for
education. Thisisa DOT myth. Someone saysit, and
eventually everyone believesit. Thisis one of the problems
in working under this regulation. When we aren’t sure of
ourselves, it doesn’t take much for someone to make us think
that they know more than we do. Our insecurities take over,
and we give in to anyone who sounds credible.

Thisis akin to the myth that an employee hastwo hoursto
get tested after being notified of arandom test. Regarding this
supposed “two-hour requirement” DOT says, “We never said
that. We simply expect the employee to ‘ proceed
immediately.”” Similarly, someone made up the two-hour
thing. And it gets perpetuated. A word of caution; Don't
assume that everyone knows what they are talking about.

%

3 I have a SAP client who is an owner-operator
who quit a contract job. Two days after he quit, the
Project Manager notified him that he had been selected
for arandom test. He says he didn’t go for the random,
because he had quit the contract job. A few days later he
applied to drive for another company. That company told
him that they were unable to hire him because there is a
refusal on his record. The previous employer had
apparently documented a refusal to test instead of
removing him from their random pool.

Frankly, | question the driver’s story. An owner-operator is
typically notified of arandom selection by the C/TPA that he
belongs to. | can’t imagine that two days after he quit, the
employer would call himin for arandom test. If that istrue,
he should file acomplaint. However, it could be that his
C/TPA notified him of arandom selection, and if so, he
should have gonein for atest, even if he was between driving
assignments. It has nothing to do with whether he is working
or not, or whether he quit ajob or not. As an owner-operator,
he istechnically in readiness to drive any time. It could be
that when he didn’t show up for histest, the C/TPA entered a
refusal in hisrecord. When he applied for another job, the
C/TPA could have reported that he had arefusal on his
record.

As an owner-operator, he must belong to aC/TPA, and heis
in the C/TPA’srandom pool. Aslong as he owns his truck, he
must bein that pool.

However, without knowing the facts, it’ simpossible to know
what really happened. Bottom line, thereis arefusal on his
record, he must complete a SAP return-to-duty process.

— %

4 A CDL driver has been removed from safety-
sensitive function due to suspected alcohol abuse. His
medical examiner sent a letter to the company’s Medical
Director stating that he abuses alcohol. The driver was
then removed from work and told to see a SAP. However,
he saw a regular clinical therapist with substance abuse
background (not a SAP). Now his employer is telling him
that he must see a SAP.

Thisisjust aplain old vanillachemical use evaluation. A
SAP processisrequired ONLY for aviolation. 49 CFR Part
382, Subpart B, isalist of FMCSA’sviolations. Thisdriver
wasn’t drinking at work, he wasn’t drinking 4 hours before
performing safety-sensitive functions, he didn’t drink in the 8
hours following an accident, he didn’t have a positive al cohol
test result, and he did not refuse to be tested for alcohol. We
just have aMedical Director claiming he “abuses alcohol.”

40.311 requires the specific DOT violation to be written on
the SAP report. Alcohol-related violations must be either
382.201, 205, 207, 209, or 215. But none of thesefit.

Thisisnot aviolation of 382. Therefore, this is not a SAP
case. Further, if this were aviolation, the SAP would have to
set up afollow-up testing plan. But when there has been no
DOT violation, there can be no DOT follow-up testing. This
driver does not require a SAP return-to-duty process.

Thisemployer could face seriousfinesif this were handled as
aviolation of 49 CFR Part 382, with SAP reports, and
follow-up testing.

— %

5 An EAP asked me to conduct a SAP evaluation.
They tell me that they are the acting DER for Jones
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Trucking, and they want me to send the SAP reports
directly to them (the EAP), and that they will “handle
this”. | remember that you discussed this during our
training, and you said that SAP reports cannot be sent
only to an EAP—they must also go to an employer.

DOT'srules cover 1) employers, 2) employees, and 3) service
agents. A participant in the rule must be one of those three
entities.

An EAPis aservice agent because the EAP provides a
service that the employer must have, in order for the
employer to meet the requirements of therule. A service
agent isnot aDOT-covered employer.

40.3, Definitions Designated Employer Representative. L ast
sentence: " Service agents cannot act as DERs."

40.3, Definitions Service Agent. L ast sentence: "Service
agents are not employers for purposes of this part.”

40.15(d) " As an employer, you must not permit a service
agent to act as your DER.”

40.355(e) "...you must not act as an intermediary in the
transmission of individual SAP reports to the actual

employer. That is, the SAP may not send such reports to you,
with you in turn sending them to the actual employer.
However, you may maintain individual SAP summary reports
and follow-up testing plans after they are sent to the DER,

and the SAP may transmit such reports to you simultaneously
with sending them to the DER."

(The exception at the beginning of 40.355(¢) refers to owner-
operators or other self-employed individualsin the trucking
industry. It does not apply to acompany that hires drivers as
employees.)

So, bottom line, the EAP is not and cannot be the DER. So
you cannot send the SAP report only to them. Y ou need to
call the company and find out who the DER really is. (And
don't let the company tell you that it isthe EAP.)

%

6 Is the employer required to provide a"list" of
SAP's for the employee to choose from, or can an
employer name one SAP designated by the company to
provide SAP services?

First, read 40.287.

Thisisthe employer’s choice. | always encourage an

emp loyer to name a designated SAP. This should be a SAP
that the employer feels most comfortable with. When a SAP
works with an employer, the SAP would be familiar with the
employer’spoliciesrelated to leave of absence, aswell asthe
employer’s concerns for public safety. | recommend an
employer should include a statement in the company’ s policy
that says “If you go to a SAP of your own choosing, we
reserve the right to not reinstate you.”

My reason for suggesting that issimply because some SAPs
don’t understand thisrule very well. Those SAPs are more
concerned with getting an employee back to work than they

are about protecting public safety. First and foremost, this
rule isabout public safety. Many employerswould rather see
atreatment recommendation that is too tough than onethat is
too lenient. For example, one employer told me that he was
worried about an employee who tested positive for meth, but
the SAP recommended only a 2-hour education session. That
SAP has put the employer in adifficult position, but the
employer felt he had to take the employee back. When an
employer is serious about public safety, that employer should
have the option of not returning this employee to the
workplace.

— %

7 Can an employer’s policy require a non-DOT
employee who has tested positive for acontrolled
substance to be evaluated by a DOT SAP?

| have heard mixed opinions about this: 1) DOT frowns
upon this, and 2) DOT guidelines do not allow for a SAP
to function in that capacity. | believe it is a matter of re-
educating the company and sending the individual to a
provider that has extensive chemical dependency
experience (not necessarily a SAP), but some employers
disagree.

Inwriting this regulation, DOT coined the term “ Substance
Abuse Professional” or “SAP.” Theterm appliesto the
service agent who conducts an assessment of aDOT
employee. (See Definition in 40.3) Over the years since 1995,
it has taken on broader meaning. It gradually becameaterm
that means the actual assessment process. Asin: “| need you
to doaSAPfor me.” Today it is a generic term that means
“drug or alcohol assessment” for any individual, both DOT-
covered and non-DOT employees. The only differentiation is
usually “DOT SAP” and “non-DOT SAP.” It isindeed
confusing.

| believeit issilly for an employer to require a“SAP” to
conduct an evaluation for non-DOT cases. First of all, that
employer probably assumes that a qualified SAP who works
under this regulation is a more skilled assessor than an
addictions counselor who isnot aDOT “SAP”. Intruth, there
are many very qualified addictions counselors who are very
good at what they do. They sinply have not chosen to be
SAPs. On the other hand, there are SAPs who do not do good
work. An employer who requires a“ SAP” for non-DOT
employeesis not ensuring quality assessments. The only
difference between a good addictions counselor and a good
SAP isthat the SAP has been trained on federal regulations
related to DOT. Those regulations don’t translate at all to
non-DOT employees. A SAP who assesses anon-DOT
employee can't apply any of those federal DOT lawsto the
case. Sofor the non-DOT assessment, the SAP “designation”
means nothing. A SAP's level of expertise in the area of
addictions by no means higher or more valid or morereliable,
just because he/sheis working under this federal regulation.

One problem with requiring only a“ SAP” isthat there are
vast stretches of the U.S. where SAPs are not easy to find.
SAPs have told me that an employee just drove 500 miles to
their office. Thisis especially true in some of the western
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states. Y et, many small townsdo have addictions
professionals who can provide a quality drug and alcohol
assessment. But when an employer requires the non-DOT
employee to be assessed only by a SAP, that employee may
be faced with driving a considerable distance, and in some
cases | have even heard of employeesbuying a plane ticket to
the closest SAP. In parts of Texas, for example, SAPs are so
few and far between that some SAPs even offer to drive 300
miles to see the employee at his/her convenience.

An employer who requires only “SAPS” (or even an
employer who “prefers” SAPs) may not realize that heis
placing a severe limitation on his program, and he could be
putting a hardship on his employees.

Sometimes | wonder what employers are really asking for
with thiskind of request. Do they think it will allow them to
receive written reports, asthey do under DOT? Some
employers have started to expect written reports related to
ALL drug and alcohol cases. In actuality, the employer
receives SAPreports under DOT regulations becauseit is
required by the law, and because SAPs and other service
agents are prohibited by 40.355(a) to have an employee sign
arelease of information. However, in anon-DOT situation, a
SAP would certainly have to obtain arelease from an
employee for the exchange of any information, including
sending any reportsto an employer. And what will the
employer doif anon-DOT employee won’t sign arelease?

| also think that this request putsa SAP at risk. It requires the
SAP to remember to use arelease with non-DOT employees,
and not to use areleasewith DOT employees, and
somewhere along the way something will get
miscommunicated or confused, and there could be a messy
lawsuit. Or the SAP mistakenly sets up 5 years of follow-up
testing for anon-DOT employee when the law in that state
permits follow-up testing for only one year, or two years.
SAPs should not be expected to know the various state drug
testing laws, which would govern these non-DOT cases.

Bottom line, it's short-sighted of an employer to require a
DOT SAPto assess DOT and non-DOT employees. | suggest
that the EAP should ask the employer what he is hoping to
accomplish or obtain by using a SAP. Based on what he says,
they could then create an EAP look-alike process. But if | had
my way, | would liketo take it a step further and suggest it be
called something else, to avoid confusion. A non-DOT
employee could be given a*“chemical use evaluation” (CUE),
or something like that. Save the word “ SAP” for the world of
DOT, and avoid loads of confusion.

%

8 An employee is terminated. He is assessed by a
SAP. When he has satisfactorily completed the SAP’s
recommendations, he starts looking for ajob. Who
oversees his follow-up testing program while he is job-
hunting and until he finally gets a new job?

If he doesn’t have ajob, heisn’t driving abig truck. If he
isn’t driving abig truck, heisn’t athreat to public safety.

While he isn't athreat to public safety, heisn’t subject to
testing. Thereisno reason to test him. Another way to look at
itisthat DOT testing appliesto an employee who has an
employer. If heisn’t employed, he has no employer, and he is
also not an employee.

When he has ajob offer, he takes a pre-employment test.
(And in this case, the pre-employment test is a so the return-
to-duty test...samething). If the pre-employment test is
negative, heishired, and at that moment his follow-up testing
plan starts. The new employer now implements the follow-up
testing plan that was set up by the SAP.

The same applies to an employee who is either on leave or on
seasonal layoff. When that employeeis not working, thereis
no follow-up testing. The plan must be extended for the
length of time the employee was not working.

%

9 A collection site has asked an employer to send
employees for random testing only on a particular day of
the week when they have higher levels of staffing. This
employer informs employees of their random selection,
but the employees are actually tested several days later,
because of the collection site’s schedule. Part 382.403
(i)(3) states “Each driver selected for testing shall be
tested during the selection period,” but doesn’t make
clear what this means. Any clarification would be greatly
appreciated, as always.

FMCSA really doesn’t care when someone is tested. What
FMCSA does care about isthat assoon as employees are
notified they must proceed to the collection siteimmediately .
Random draws are often conducted every quarter. What
382.403(i)(3) means is that the employee must be notified
and tested sometimein that quarter. Precisely “when” the
employeeisnotified is not an issue, just sothereis no
advance notice.

The situation you present is exactly what FMCSA wants to
avoid. FMCSA would like employers to understand two
things. 1) that the driver who was originally selected must be
tested—eventualy. (Unless heis on a 3-month medical
leave). 2) that there should be no advance notice.

A selected driver might be sick all week. When he eventually
returnsto work, or at anytimein the following two months,
the employer can notify him to be tested. He would still be
“tested during the selection period”, which isoften 3 months.

But | have agreater concern. This collection site should not
make this request of an employer. A collection site should
never say something like “we conduct random tests only on
Tuesday”. If that information gets out (and employeeswill
eventually figure it out), the employee who uses cocaine or
any of the drugs that clear his system in 2-3 days would then
know that it is safe to usecocaine on Wednesday, because it
would clear his systemin 6 days. For those employees,
“randomness’ is gone. This employer shouldinformthe
collection site that thisrequest is unacceptable, and the
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collection site must either accommodate random testing at
any time, or the employer will find anew collection site.

If DOT knew about this, they might fine the employer. (Not
the collection site). 40.15(c) makes the employer ultimately
responsiblefor all activities of aservice agent. When DOT
conducts an audit, the auditors often ask about times for
random collections. Auditors may fine an employer who
always conducts randomtests on a specific day, or only first
thing in the morning, or only at the end of the work day. DOT
would like randomtests to be conducted at all possible hours,
on all possible days, so employees can never “figure it out”.

If thisemployer decides to stay with this collection site under
this condition, the employer should at least be aware that it is
subject to sanction by DOT in an audit. | am certain that DOT
would not approve of this arrangement.

— %

10 We are a large EAP. We contract with SAPs to
provide the initial and follow-up evaluations, including
monitoring of the employee’s primary care. If a SAP
recommends ongoing aftercare, is it OK for one of our
Case Managers to monitor that aftercare?

Most certainly. 40.303(b) states that a SAP's aftercare
recommendations can be monitored by the employer, or by
the SAP, or by the employer’s EAP. It would be appropriate
for you to have a conversation with the DERto find out how
the employer would like aftercare monitoring to be handled.
Y ou may want to suggest that the employer requiresa return-
to-duty agreement, signed by the employee and the employer,
that would allowyou to report to the employer if the
employee drops out of the SAP's recommended aftercare.
That agreement should clearly identify what the employer’s
action will be when the employee ceasesinvolvement in the
SAP's aftercare recommendation. 40.303(c) states that the
employee is obligated to comply with the SAP's aftercare
recommendations, and that if he/she doesn’t, the employer
could terminate hinYher. (That, however, would be the
employer’sdecision, not aDOT action.)

%

11 A truck driver was assessed by an “evaluator”
who recommended that he attend AA meetings. The
“evaluator” faxed paperwork to the DER. Upon receiving
the paperwork, the DER realized the “evaluator” was not
a SAP, and that they had to start over. The case has now
been given to me. After conducting my own assessment, |
recommended IOP for the employee. He has now
completed week #1 of a 4-week program. Since he has
been off work 5 weeks, what are your thoughts related to
putting him back to work before he has completed IOP?

First, the employer was correct in having this employee start
over. If thisemployee did notinitialy go to aqualified SAP,
any “treatment” he completed would not be recognized by
DOT.

Now, to your question. Read 40.301(c)(2) Asthe SAP, you
can conduct the follow-up evaluation when you feel heis

making sufficient progress. It'stotally your call. But it seems
to me that you’'d want to be sure he' sgoing to stay with his
program. Here is the problem: Once he returnsto work, he
may |osetheincentive to complete hisIOP. I’ d suggest
working out areturn-to-work agreement between the
employee and the employer that saysthat you, asthe SAP,
will monitor treatment, and if he drops out, you will report it
to hisemployer, and he will be terminated. Put some screws
intoit.

On the other hand, he has completed only one week of a four-
week program. Attending afew AA meetings prior to IOP
doesn’t give him much of ahead start on treatment. It also
doesn’t really give you areliableindicator of hislevel of
“success’ and “participation”. It may be important for you to
talk with the treatment provider, and find out how the
treatment provider feels about his returningto work at the end
of only one week of treatment. You might learn that they
have astrong opinion about it. And if they don’t think it'sa
good idea, youshould probably think twice about overriding
them. Whileit'strue that 5 weeksis along time to be out of
work, that shouldn’t be areason to try to speed up this
process. Remember.. the priority isnot getting this guy back
to work as soon as possible. The priority is public safety.

— %

12 I'm assessing an employee who is required to
have a CDL for his job, but herarely drives a truck. (I'm
not sure yet if he's everdriven a truck for his employer,
but I'll get moreinformation.) He was operating a forklift
at work, got into an accident, and was then given a non-
DOT drug test. His drug test result was positive. Let's
assume this guy has driven just once this last year. Is he
is under DOT regulations? What must happen, if
anything, under DOT's regulation? Can this employer
follow its own company rules, or is this a DOT violation?
Does the issue of "actual knowledge" come into play?

Here isacritical underlying principal: If it wasn't a DOT
test, itisn't a DOT violation.

A DOT FMCSA accident must occur with a 26,001 (or
above) pound truck, traveling on a public highway. (An
accident in the employer’s yard or parking lot would not meet
the definition of aDOT accident). Since aforkliftisn't a
commercial motor vehicle (you don’'t ever see them tooling
down the freeway!), this accident was appropriately handled
asanon-DOT test. And anon-DOT positive test isanon-
DOT violation, so it fals under the employer’s policy. The
definition of actual knowledge (382.107) doesn’t include “a
non-DOT positive test”. This employer must follow his non-
DOT policy. Hopefully the policy will require that heis
removed from safety-sensitive functions until he addresses
the problem. (However, in this case, when you conduct the
assessment on this employee, you definitely WOULD use a
Release of Information. Under DOT, however, you would
NOT be permitted to use arelease [40.355[d]].)

And one final comment to keep in mind: The “actual
knowledge” issue that you asked about applies ONLY to
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FMCSA. None of the other transportation modes have a
definition of “actual knowledge” in their regulations.

%

13 A client tested positive for marijuana on a DOT
pre-employment test. | recommended a 6-week drug
education program.

At the beginning of the 6th and final session all
participants were told they would be drug tested. At the
end of that session (which lasted 90 minutes) the
employee said that he was unable to produce a urine
specimen for testing. He was given water and told to
remain until he could produce a urine specimen. After
one hour the employee left the premises, saying that he
could not provide a specimen.

The program informed me of this and said that because
he was unable to provide a urine sample he was
considered to be positive and/or non-compliant.

As a SAP, how should I respond to this situation? He has
completed the educational counseling that |
recommended. Should | schedule him for afollow-up
evaluation? Or should | consider him non-compliant and
revise his recommendations?

Thisisyour decision. The education program may consider
him non-compliant, but as the SAP, you have the authority to
ignore that. Similarly, when atreatment center says that an
employee complied with their treatment program, and you, as
the SAP, feel that he didn’t really get it, you could report to
the employer that he had not “successfully complied.” It’s not
the treatment progranis decision. It’sthe SAP's decision.

(However, doesn’t it seem strange to you that he could not
produce a sample, even after sitting there for two and a half
hours, and even after drinking more water? It’sjust alittle
odd. Maybe he was concerned about testing positive, which is
certainly apossibility.)

Tests conducted by atreatment program are not DOT tests,
and they mean nothing to DOT. Only DOT tests, under DOT
standards, on DOT forms, have any bearing on this
regulation. A SAP can consider treatment program testing as
merely a“tool” indetermining the employee’ sprogress.

You could certainly conduct the follow-up evaluation now,
write areport of compliance, and set up afollow-up testing
plan. (But only if you feel that he actually “successfully”
completed the program.)

Hetested positive for marijuana. Did you obtain the
guantitation from the MRO? If you didn’t, you should. If the
guantitation was very high, this guy runs the danger of still
having THC in his system, and testing positive again (this
time on his return-to-duty test), and having ANOTHER
violation, which will require an entirely new SAP process. (It
is possible that he was afraid that he would have tested
positive at the education class.) If his quantitations are
unusually high, he may be better off waiting a while before
he takes hisreturn-to-duty test. In that case, you might want
to hold off on scheduling his follow-up evaluation, because

once you conduct his follow-up evaluation, the employer will
automatically assume heis ready for his return-to-duty test.

AsaSAP, you should try to help himavoid another positive
result. | suggest to SAPs that they should require the
individual to get some independent results, perhaps at the
education program. And just to be safe, | suggest that a SAP
should require 3 negative screens (they aren’t really tests, just
immunoassay screens), 3 days apart. And don't schedule his
follow-up evaluation until he can bring in those 3 negative
test results. If one of those testsis positive, require him to
start all over again, to get 3 negative test results, 3 days apart.
Yes, he'll probably haveto pay for thesetests, but thisis his
“insurance” against another DOT positivetest result. (And
even then, there is no guarantee that his DOT test will be
negative. But it’s better than doing nothing at all.)

There'salot at stakeif he doesn’t understand that the THC in
his system may not have flushed out. (Never mind that he
may have sneaked ajoint sometime in the last few weeks).

— %

14 A driver tested positive for cocaine last April. |
recommended intensive outpatient. He tested positive for
cocaine again in July. Irecommended intensive
outpatient again. The DER at his company called last
week and told me that he tested positive AGAIN, this time
for alcohol while hauling aload to Texas. The DER called
him to remove him from duty, but he didn’t return the call
until he reached his destination at the end of the day. At
my suggestion, the DER told him to return, but without a
load. At this point | am thinking that this guy should not
be driving anything anywhere ever again. What would be
your suggestion?

Heactually can’t drive that truck at all. Load or no load. In
an audit, this employer could be fined $10,000 for every day
he drove that truck after he had been told he had a positive
test result. And the driver himself could be fined $5,000
under this regulation. (You should not havetold the DER he
could drive the truck back empty.) In an accident, an empty
truck can do as much damage as afull one. Someone should
have flown to Texas to drive the truck back, but the employee
couldn’t even have ridden back in the truck. He would have
had to fly back. (He can’t bein or on the truck, regardless of
whether or not heisdriving.) 49 CFR Part 382.107,
Definition: safety-sensitive function.

| don’t often comment on cases like this. But this guy seems
to have aserious problem. And yes, if he doesn’t understand
thisregulation, he should get out of the industry. Thisis
another difficult part of a SAP'sjob...to determine that he has
“successfully” complied with treatment. Does thisdriver
understand he can never usedrugs? And now he’sdriving his
truck, with alcohol in his system. It doesn’t sound like he
understands this regulation.

Wow. Two cocaine positives, April and July. That’s serious.
Get tough. Very tough. You might have to be the one to tell
him that he isin the wrong occupation. You would do that by
simply reporting that “ he has not successfully complied with
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your recommendations.” If drugs are that much a part of his
life, he might need to findanew job, but not in
transportation. If he remainsin the transportation industry,
and he continues using drugs and misusing alcohol, hewill be
in aworld of trouble from thistime forward. Already heis
under two follow-up testing plans (one from each of the
cocaine positives). If he completes treatment for this al cohol
violation, he will be under athird follow-up testing plan. This
is one of those situations where the definition of addict is “the
employee who continues to use drugs that he knows his
employer testsfor.” (Thanks to Tamara Cagney for that
definition.)

But | have another concern. Y ou say he tested positive for
alcohol and that the DER tried calling him while he was
driving to Texas. In 40.253 and 40.255 you will find the
procedures for the alcohol confirmation test. Since an alcohol
test is conducted as a breath test, the results are immediately
known right then and there, not afew hours or days later. The
BAT isrequired to call the DER to report any test result
above 0.02, because at that point the driver is not permitted to
driveavehicle. I’'m confused as to why the DER wouldn’t
have taken steps at that time to prevent him from getting in a
truck and driving to Texas. This story isvery strange. It
makes me wonder if this waspossibly anon-DOT alcohol
test, maybe conducted on a blood sample which had been
sentto alab. And if it was anon-DOT test, then thisisn't a
SAP case. | think you should go back to the DER and get
more information.

%

15 As an EAP, | know that we can’t require releases
for DOT/SAP cases. However, the question has come up
about whether we need releases to do case management
once the SAP has recommended that the employee return
to work and has been returned to work. Specifically, if
we're the ones doing the case management, do we need
to have arelease in order to report on aftercare
compliance recommendations to the company? | know
we would need one with a treatment center, but | wasn't
sure if we need one to report to the employer.

First, you should NOT need areleasein order to talk to the
treatment center. A HIPAA statement related to this part of
the regulation was published in May 2003. Every SAP should
have a copy of this statement.
http://www.dot.gov/ost/dapc/questions/HIPAA_Stmnt_0706.

pdf
The treatment center will probably want the employee to sign
areleaseto talk with you, but as a service agent, YOU should

not be requiring arelease to talk to the treatment center. And
under the HIPAA statement, you don’t need arelease.

No service agent can use arelease. (40.355[a]) ODAPC has
considered an EAP to be a service agent under this
regulation. The problem isthis: The employee complies with
the SAP's treatment recommendation. You (the EAP) are
monitoring aftercare. The employee drops out of aftercare.

Y ou need to be able to tell the employer that the employee
has dropped out of aftercare. The employee could be

terminated. This should be addressed in an employer’s
written return-to-duty agreement. If that agreement gives you
the authority to report non-compliance (and it should give
you that authority), there would be no need for arelease of
information. However, if you “played safe” and used a
releaseanyway, and the employee revokes the release, the
two documents arein conflict. What do you do? Nothing?
After all, the main reason you are monitoring the aftercare is
so that you can tell the employer whether the employeeis
following the aftercare recommendation. If the employee
signs arelease, the employeeis in control of what you can (or
can't) tell the employer.

One further comment. Y ou said “...once the SAP has
recommended that the employee returnto work...” Hereisa
technical, but important point. The SAP should say ONLY
that the employee has complied (or not complied) with the
recommendation. A SAP should not say any more than that.
It isentirely the employer’ sdecision asto whether or not to
take the employee back. Y ou may find that an employer
might even ask you to make a statement about this. A SAP
should not recommend that an employee should be returned
towork. That’ stoo close to afitness for duty determination,
which a SAP cannot do under thisrule. (40.305[c]). There
could be liahility in making that statement, especially if the
employee returnsto using and isinvolved in a serious
accident. 40.311(d) lists the items that must appear on a
SAP'sreport of compliance. Nowhere does it say that the
SAP report should include a statement that the employee
should be returned to work. And my advice is:if it doesn’'t
ask for it, don’t giveit. Beconcise Avoid liability.

— %

16 We have been trying to find the FTA reasonable
suspicion training video that you talked about at our
training, but we can't seem to find it.

For the FTA reasonable suspicion video, go to
www.fta.dot.gov, click on Safety & Security (left column),
click on Drugs & Alcohoal, click on Drug & Alcohol Testing
(blue box at the top), scroll down to Reasonable Suspicion
Referral for Drug and Alcohol Training.

Sometrainers are using this video for FMCSA supervisor
trainings. Understand, however, that thisisa video produced
by and for FTA....subways and buses, not trucks. Not all the
regul ations between those two modes are the same and you
may have to explain that during the training. Do not assume
that you can simply substitute FTA's training video without
clarifications. Definitions are not the same, consequences for
0.02-0.039 al cohol are not the same, and various other parts
of the law are not the same. Y ou really cannot use this video
for FMCSA training without providing those qualifying
explanations to supervisors.

%
17 I have a client who was kicked out of his home

because of his drug use. He became suicidal. He also has
what | believe to be a depressive disorder as well as an
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Axis Il personality disorder. He was hospitalized in a
psych ward, he completed a dual-diagnosed IOP and he
is now in outpatient therapy. He has done well in
treatment; he is compliant (I think he likes the attention)
and he is currently in arecovery home. His employer
assigned him to non-safety-sensitive functions, but the
employer is anxious to get him back in a truck. It has
been almost two months since he has been behind the
wheel. | have been delaying his follow-up evaluation for
obvious reasons, but | am starting to get pressure from
all corners.

Here is my dilemma: | think he has demonstrated
compliance and commitment regarding his substance
abuse issue.He has beentested regularly at the recovery
home and there have been no positive test results. My
concern is his mental state. He is easily thrown into a
depressive state and | surely don't want him behind the
wheel if he decides to kill himself and takes out a family
with him. My question is, Where is the boundary here?
Can | defer the "return to duty" to a psychologist or
psychiatrist? He does see a psychiatrist. Or should I refer
this decision to the MRO?

| would say that you have handled this very well.

Here'swhat | suggest. | think you should probably have a
conversation with the psychiatrist (maybe you have done so
already), and tell him your concern. Exactly asyou state it
here. Talk about the public safety issue and responsibility.
Ask for his opinion. Does he think there should be afitness-
for-duty evaluation? Could he do it? If he won't doit, tell the
DER that you recommend a fitness-for-duty evaluation in
addition to areturn-to-duty test. Document all of this. But
remember, SAPs are not allowed to make a“fitness for duty”
determination. (40.305[c])

Don'tinvolvethe MRO. The MRO really doesn’'t have arole
here (unless thisisareally big truck company with its own
internal MRO). The MRO who originally verified his test
result deals with the drug issues, and not with return-to-duty
issues, fitness for duty, etc., except under US Coast Guard
regulations. If this guy were taking some medications that
you were concerned about, it might be appropriate to talk to
the MRO about whether he should be driving atruck while
taking meds. Your concern is psychiatric, exclusive of meds.

%

18 | referred an employee to treatment. He dropped
out of treatment. He failed to contact his counselor or me
and he did not return my phone calls. | gave him 2
months—too long, | know—but the truth is, | forgot about
him. So | prepared a notice of non-compliance and sent it
to his DER. The DER called me and said that they had
fired him and they just recently re-hired him after he had
been working for another employer. Apparently he had
gone to another SAP, who recommended only education.
After he completed the education program, the new SAP
reported he had successfully complied with the
recommendation. So, he now has areport of compliance
and non-compliance—for the same violation. And he has
been re-hired by the same company where he had the
violation. That company should have known that he

needed a compliance notice from me, because they have
my initial evaluation and recommendation on my
letterhead. He is currently on the road, driving a truck.
What is my responsibility? Can | see him and evaluate for
compliance? Can | require him do a whole new SAP
evaluation with me?

Tell the current employer that they are in violation because
they accepted a SAP report from a second SAP, and that they
could face a$10,000 fine for every day they use him. Give
the employer the following quote from 40.295(b) "If the
employee, contrary to paragraph (a) of this section, has
obtained a second SAP evaluation, as an employer you may
not rely onit for any purpose under this part." Under DOT
regulations, this employer isusing adisqualified driver. It's
hard for me to understand how an employer can so blatantly
ignore the regulations. Does this company understand the
liahility?

Y ou should also contact the driver and tell him that he
himself could face criminal and civil penalties of $5,000.

The employee needs to complete your recommendation and
not another SAP's recommendation. Y ou couldtell him that
he must see you for another evaluation, and that you will take
into consideration what he has already done, but your records
(and the employer's records) must show that he completed a
SAP process conducted by you. The SAP reportswritten by
the second SAP should be ignored and marked asinvalid.
Once you explain this to the employer, document that you
have done so.

Y ou could certainly decide that this driver needsto complete
your original recommendation for treatment. In addition, the
employer must remove him fromsafety-sensitive functions
immediately, asthey will have been notified of his non-
compliance. If they balk at this, tell the employer you will
report them to the federal DOT office in your state. If this
employer gets away with it this time, they will do it again.

— %

19 An employee has been terminated from the
company because of a positive THC test. This employer
gives theindividual areturn-to-duty test if he complies
with treatment, and then they rehire him. Therefore, he is
not currently employed.

The EAP is telling me that because he is not employed, |
must send my SAP reports to them (the EAP), rather than
to the employer. | told the EAP that | don’t think this is
correct. Is it?

Y ou must send al reports to the previous employer. If this
person applies for another job, he would list that previous
employer on his application, and the new employer must then
obtain all information about violations from that previous
employer, including all SAP reports. The employee would
never list the EAP on his application, so how does this EAP
expect your SAP reportsto ever get to the new employer?

DOT has created aform on its website that employers should
use to obtain this information from previous employers. Point

© Copyright 2007 SAPlist.com. Permission to use, print, copy, and distribute copyrighted content is permitted
only as provided in the SAPIlist Copyright Statement on the first page of this document. All other rights reserved.



out to the EAPthat the form requests "paperwork" related to
the return-to-duty process. That means your SAP reports. The
old employer MUST have those SAP reports inits files. The
EAP should not send your SAP reportsto afuture employer.
Those SAP reports must come directly from the old employer
or from you, the SAP. This EAP cannot be an intermediary.

%

20 This is an EAP case, and not a SAP case. But |
want to get your opinion. A railroad employee —whose
job itis to move and connect cars at night in preparation
for the next day’s run—was formally referred to us
because of attendance problems.

During our assessment, he disclosed a serious long-term
addiction for ephedrine. His company is unaware of this
problem. This was described by the client as taking 2— 5
packets (48 tabs each) per day for almost 10 years. The
clientis 35 years old.

The client is seeing, at our recommendation, an AODA
counselor weekly, and is self-disclosing a decrease in his
intake. The counselor believes him.

Here are my questions: Should we have him taken off
duty until he can give us a clean test? Will ephedrine
show up as an opiate on a DOT drug test? | am
wondering if we should call FRA and ask about our
reporting obligations to his company? Is this a nightmare
waiting for the dawn?

Boy, thisisatough one. I’'m not sure how to answer it. But
let metry.

Regarding the question of ephedrine...| think you should ask
an MRO if ephedrine would yield a positive opiate result.
The problem with opiates is that the burden of proof ison the
MRO, and if the employee denies using, the MRO would
have to verify it as a negative test. (Read 40.139)

I think you are correct in calling FRA about this. Y ou could
call Lamar Allen directly at FRA. (202) 492-6313. But you
could also call ODAPC (202) 366-3784 and talk with Bohdan
Baczara or George Ellis.

This isan example of why | suggest that EAPs should
consider adding a statement to their EAP Statement of
Understanding (SOU) that allows you to go directly to the
employer when you learn things that cause y ou to have
concerns for safety. If you have done this, be all meansgo
directly to the railroad employer with thisinformation. Let
the employer decide what to do. But without putting that in
your SOU, you're left holding the bag. What can you tell the
employer about this safety concern? Probably nothing.

AND THEN A FEW DAYSLATER THE FOLLOWING E-MAIL
WASSENT BY THE EAP:

We did consult with the MRO, who downloaded and sent
information of the risks of ephedrine, which are serious
and many.

I consulted with ODAPC, and they said we might have
leeway under certain parts of the regulation to act

towards protecting safety. ODAPC referred me to Mr.
Allen of the FRA, as you recommended.

Mr. Allen said he was just earlier that day investigating an
accident where a switchman was cut in half (!), and was
found to have a problem with a prescription medication.
He said that as a drug abatement professional, we are
obligated to take action on safety concerns for the FRA.
He recommended that we contact the railroad’s medical
director, who is the only onethat can determine fitness
for duty.

Ithen talked at length with that doctor who advised us to
put the employee on a 30-day medical leave, have the
employee stay in treatment, and have the employee
tracked by an internist who is familiar with the situation.
The doctor mentioned several measures that the internist
would want to track during this 30-day period. After 30
days, the medical director would then medically re-qualify
the employee, and would want reports from both the
internist and the treatment provider as a part of the re-
gualification. Part of my assumption, which no one came
out and stated, was that the employee would need to be
ephedrine clean and abstinent.

We have notified the railroad’s DER that we recommend
removing the employee (for EAP and medical concerns.)
We met with the employee today, and he was a bit
shocked by all of this, buthe did say he was worried
about having a stroke or heart attack. He has committed
to cooperate with the process.

Always defer to a higher authority...
— ¥ —

21 A truck driver called this morning inquiring about
the SAP process. He had arandom drug test in October.
His said he was taking acodeine product prescribed by
his dentist after some dental surgery and when the MRO
called to ask him to provide the prescription, hetried
getting it from Walgreen’s and his dentist. He went on the
road and apparently this never got completed, so the
drug result was reported as “positive” by the MRO. The
employee actually does now have a legal prescription and
a letter from his dentist. He has been trying to resolve
this with the lab with no success. He was terminated by
the company he was working for and now is trying to get
another job. However, with this positive on his record, he
has been told he needs a SAP evaluation, etc. There is
always a chance that his story is bogus or incomplete
and that there is no recourse even if he has the
prescription because he didn't meet the deadline, but |
wanted to give him a contact to call to see if this could be
sorted out. He is a "friend of Bill W" since 1994 and
denies using alcohol or any illegal drugs. Any
suggestions?

The employee should not be dealing with lab on this. Thelab
can’'t do anything about it. He needs to go back to the MRO.
Therule allows himto provide new information to the MRO
within 60 days, and the MRO could reconsider his case. This
is found in 40.149(a)(3).

It says that the MRO can change a verified positiveif:
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(i) You [the MRQ] receive information that could not
reasonably have been provided to you at the time of the
decision demonstrating that there is alegitimate medical
explanation for the presence of drug(s)/metabolite(s) in the
employee's specimen;

It seems this might be the case. If the 60 days haven't passed,
he can go back to the MRO and plead his case... that the
prescription information wasn't available at thetime. If the
60 days have passed, the MRO would have to notify ODAPC
if he were to downgrade the test to negative.

%

22 I am assessing a pilot who tested positive for
marijuana on a pre-employment test. In the assessment
he told me that he had been assessed in 1997 after
getting a DUI, but he did not remember who conducted
the assessment.

It rang a bell with me and | dug in my old files and learned
that | did the assessment. | found his file and reviewed it.
I learned that he had a past treatment that he did not tell
me about. This “new” information significantly influences
what | will recommend for him.

I have talked to him about all of this. While he claims that
he forgot about that other treatment, he is willing to
cooperate with my more intensive recommendation. My
approach with him was to say that there is more to this
than initially met my eye.

My question is whether it is OK for me to refer back to my
old records?

You are absolutely right in using whatever information you
have. (This is one case where it's probably good that you
didn't destroy your records.)

It would be hard for you to ignore those past records.
Especialy since he appears to be alittle more forgetful than a
pilot should be. | can't imagine he didn't remember you. |
can't understand how he could forget that he went through
treatment. He's either lying or he has serious memory |lapse.
He might even smoke more pot than he tells you about.
Remember...thisis about public safety. Ignoring al this
information could have a disastrous result.

%

23 If a SAP diagnoses alcoholism for a driver under
FMCSA regulations, and the company does not know
about the diagnosis, is the SAP permitted and/or
obligated to inform the company of the diagnosis so that
a DOT medical examiner can conduct a medical exam for
medical re-qualification of the driver?

First of all, the regulation for medical disqualification for a
diagnosis of “acoholism” applies only to FMCSA. Secondly,
school buses and municipalities are exempt fromthis part of
the law, becausethey are exempted frommedical exams and
medical disqualifications.

If this is a private employer, you should ask the DER who
their “DOT medical examiner” is. Then | suggest that you

cal that individual, and explain that you have diagnosed
“acoholisnt’ on this driver, and that he has completed
treatment. Explain that he now needs to be cleared by a
medical examiner in order for himto be medically re-
qualified to return to work.

It would be easiest for you to do this. The employer then
wouldn’t even be aware of it, although there would be
nothing stopping you fromtelling the DER. And you don’t
need arelease to do so.

— %

24 Does a SAP (or even EAP) have any liability in
this situation? A client is identified by the employer as a
DOT employee, and we conduct our evaluation without a
release of information, per 40.355(a). Information is
exchanged relevant to the SAP return-to-duty process.
Later we find out that the client was actually not a DOT
employee, and that this should have been conducted as a
non-DOT case? (Iam surprised by how many employers
and clients do not seem to know who is and who is not a
DOT-covered employee.) We understand that we can’t
use arelease with a DOT employee, but there are bound
to be problems if we get wrong information.

This is not the first time | have heard this. It is areal problem.
| often hear fromSAPs who question whether areferral is
really a DOT case.

| suggest that you play the advocate role every time the phone
rings. Ask the employee 1) Do you have aCDL? 2) Do you
drive a 26,001 pound Commercial M otor Vehicle, or a bus
that carries at | east 15 passengers, or atruck of any size that
is placarded becauseit carries hazardous materials?3) Did
your employer tell you this was aDOT test? And then, if you
really want to be sure, call the DER and ask the same
guestions. If any answers don't jibe, dig further.

Ultimately you are doing what the employer is asking you to
do, based on the information that the employer gives you or
gives to the employee that you are evaluating. In the final
analysis, if you conduct aDOT eval uation on an employee
that really isn’'t covered under DOT regulations, | believe
ligbility will fall on the employer for making wrong decisions
or for providing you with inaccurate or wrong information.

— %

25 I have a client who tested positive and was given
inaccurate information about SAP services. He was
assessed by someone who was not a qualified SAP.
Because we are his EAP, the treatment center contacted
our officeregarding his benefits. As his EAP we
monitored his treatment, because we follow all substance
abuse referrals regardless of whether they are subject to
DOT rules and regulations, self referral, etc.

At the end of approximately 8 weeks the client had
completed his treatment and was ready to return to work.
Human Resources suddenly realized that he had not seen
a qualified SAP. The client contacted me and explained
that he was a DOT-covered employee. | set up an
appointment to see him.Had | conducted his evaluation 8
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weeks ago, | probably would have recommended the
same treatment he had just completed. The problem is
that the client lives about 2 hours away from me. Can |l do
both his initial and final evaluation on the same day? For
instance, could | meet with him in the morning for his
initial evaluation and then again in the afternoon for his
follow-up evaluation? As | stated earlier | was getting
updates from the treatment center the whole time
because that is what we do anyway . The client
successfully completed treatment and | have the
documentation.

It would not be OK for you to manipulate dates and process.
It’s unfortunate that the employee livestwo hours away. But
that’ s not your problem.

Y our records need to show that you conducted an assessment,
you made areferral, and that the employee complied with
your recommendation. And you really can’t backdate your
records. (Remember, thisis afederal law. Would you also
falsify information on your income tax forms?)

| suggest that you conduct a complete assessment, including
required assessment instruments. Y ou may find that his
treatment was effective, and he doesn’t need more treatment.
But because 40.293(b) requires a SAPto recommend
education and/or treatment, you must make a
recommendation. Y ou would be meeting the regulation by
recommending an education program. Even two hours. And
after the employee has met that requirement, conduct the
follow-up evaluation, and submit areport of compliance.

Y our records would then show that you provided SAP
services exactly as required by the regulation.

(It would also be appropriate, with proper authorization from
the employee, for you to talk to his treatment provider, and to
obtain paperwork from that provider, to be sure that he
actually cooperated and was successful in treatment, just for
your own SAP records.)

Here' s another option: DOT's definition of “treatment”
includes “ aftercare.” (40.293[d]). In your conversation with
the treatment provider, ask the provider if they have a
recommendation for aftercare. If their recommendation
sounds appropriate, you could recommend aftercare. The
treatment provider might even offer aftercare, and you could
refer into their own aftercare program. Once he starts
aftercare, you could conduct afollow-up evaluation and send
areport of compliance to his employer.

It'struly unfortunate that this employee was given bad
information by his employer. | would suggest that you have a
conversation with the DER, and point out the enormous
inconvenience that they created for this employee. Heisa
victim of hisemployer’s sloppy handling of the regulation.
40.287 requires that the employer must provide names,
addresses and phones numbers of SAPs. It also allowsthe
employer to provide thislist through a“ service agent”, which
would be the EAP. But even when going through an EAP, the
employer must clearly identify that an employeeis covered
under DOT regulations and requires a SAP evaluation.

— %

26 I would like to avoid having an employee test
positive on his return-to-duty test and end up with
another violation. His employer’s policy is that he will be
terminated if his return-to-duty test is positive. | called the
MRO, to get the quantitation on his positive marijuana
test, because | would like to have a better idea of when to
schedule his follow-up evaluation. The MRO told me that
they don’t have the quantitations for this test, and that
the lab charges them for this request. Also, they have a
policy to not release any lab results information, even to
a SAP, without the employee's written authorization. They
say that they require a $35 payment. Is this allowed? Must
I send arelease and a check for $35?

Thisisridiculous.

40.97(e)(1): You [the laboratory] must provide quantitative
values for confirmed positive drug test results to the MRO
when the MRO requests you to do so in writing.

40.293(g) Inthe course of gathering information for
purposes of your evaluation in the case of adrug-related
violation, you [ SAP] may consult with the MRO. Asthe
MRO, you are required to cooperate with the SAP and
provide available information the SAP requests. It is not
necessary to obtain the consent of the employee to provide
thisinformation.

Notice the words “must” and “required”. There is no reason
that the MRO cannot provide you with the information you
are requesting.

| do have an e-mail that was sent to me by Bob Ashby,
ODAPC. In it he states that an MRO who “stonewalls” a SAP
in obtaining thisinformationisin violation. And he goes on
to state that if the MRO remains “recalcitrant”, it would be
groundsfor issuing a PIE.

Let me know if you would like me to forward that e-mail to
youl. It should bring immediate results.

— %

27 I am working with an employee who is not
complying with my SAP recommendations. | would like to
report his non-compliance to the company in a way that
makes clear that | have reached the 'end of my rope' with
this employee,i.e. irrevocable noncompliance. What
section of the regulations addresses this in a way to
guide the SAP in writing that letter to the DER? I can't
seem to find it, and | need to refer to it. Also, are there
any sections in the regulations that comment on the
company's obligations once they have received such a
letter?

By “irrevocable non-compliance” it soundslike you are
trying to say that you are done withthisindividual, and he
will never be able to get into compliance. If a SAP were to
say that, the SAP would actually be preventing this employee
from ever returning to work in the transportation industry.
That's not possible. A SAP can’t really make that
determination.

© Copyright 2007 SAPlist.com. Permission to use, print, copy, and distribute copyrighted content is permitted
only as provided in the SAPIlist Copyright Statement on the first page of this document. All other rights reserved.

Page 12



It sounds like you are frustrated with this employee. But,
under this regulation, there is no way that a SAPcan say that
someoneis in "irrevocable noncompliance." An employee
might be non-compliant now. But if that employee decided in
the next few months (or even years) to followthrough with
the SAP's recommendation, the employee has every right to
do so. And the SAPwould then have to determine if the
employee was in compliance, or not. If the employee
eventually did successfully comply with the SAP's
recommendation, the SAPwould write another follow-up
evaluation Report, mark it "Revised", and the employee then
would be able to return to safety-sensitive functionsin the
transportation industry. The regulation places no time limits
on this process.

40.295 says that this employee cannot seek another opinion
froma second SAP. The employeeis tied into the original
SAP. He can't start over with adifferent SAP.

If this employee were to go to anew SAPand start over, the
employer's file would have two SAP reports for the same
violation. 40.295(b) says that if an employee has obtained a
second SAPevaluation, "as an employer you may not rely on
it for any purpose.”

At some point in the future, when this individual decides he
wants to get into compliance so he can go back to a
transportation job, he would have to contact you, the origina
SAP. You could then, depending on how much time has
lapsed, ask the individual to come in for a review, to see if
your original recommendation is still valid. Y ou might decide
to change the original recommendation. (40.297 says no one
can change the original recommendation, except the original
SAP, based on "new or additional information”.) So only you,
the original SAP, could change the recommendation. If you
changed the recommendation, you would complete a second
Initial Evaluation Report, mark it “revised”, with a new date,
and send it to the employer where the individual had been
working when he had the violation. (Thisisthe employer that
will be getting inquiries from future prospective employers
when that individual applies for another job.)

%

28 We are an EAP. We refer employees to a large
network of SAPs. Once the SAP has made their
recommendation, is it OK for one of our EAP staff
(they've all been trained as SAPs) to monitor the
employee’s the treatment? We would then contact the
original SAP when it is time to conduct the follow-up
evaluation.

40.301(b) saysthat the SAP who will be conducting the
follow-up evaluation must be the SAP that monitors the
employee’ streatment plan. Monitoring treatment and
conducting the follow-up evaluation go hand-in-hand. These
functions should not be carried out by two different people,
even if both of them are trained as SAPs. If there are
concernsin treatment, the original SAP is the only one who
can change treatment recommendations, etc. (40.297) Also,
information learned by a SAP during the treatment phaseis

important in that SAP's decisions related to aftercare and
follow-up testing determinations. When asecond SAP
assumes the role of monitoring, the original SAP isleft out of
the loop. The original SAP must always be on top of the
situation.

— %

29 I sent areport of compliance to an employer. The
employer called this morning and asked me to redo the
report, removing his company’s name. Can | do this? Part
of the issue is that this is a family-run trucking business,
and while two brothers want nothing further to do with
the employee, one brother paid for his treatment and SAP
evaluation. The employer went on to mention that though
he did not re-employ the employee, he did help him find
another job as atruck driver. Since this new employer will
get a copy of the evaluation, can we remove the name of
the employer?

Y ou have no authority to do that. 40.311 requires the SAP
reports (initial and follow-up) to have the name and address
of the employer that the driver was working for when he got
the violation. The employer’s name and address is on MRO
records and the laboratory records, and in the event of an
audit, those items must match up. This employer would be in
serious trouble to have a different name on here.

Also, this employee was not working for the new employer at
the time of the violation. So the new employer’s name cannot
be on the report.

Y ou need to tell the previous employer that the format of the
report is required by federal law, and it can’t be changed. It
would be like putting your name on someone else’'s tax
return.

A new employer must now request this information,
including the SAP reports, fromthe old employer, and the old
employer must send it. (I am wondering if they found anew
job for him without saying he had a positive drug test. And
now he is embarrassed, and wants you to fix it. Well, you
can't.)

%

30 A driver wasn’t driving his truck. He passed out
while he was visiting a client company. An ambulance
was called and he had a couple of seizures as they were
transporting him to the hospital. They did a BA, and he
then was admitted to the detox unit of the hospital. He
was in detox for 9 days. The employer wanted him to
come into our EAP office for a SAP evaluation, but
someone at the hospital wanted him to go to another
treatment place. The hospital contacted the driver’s
parents, but there was no contact with the DER.
Apparently the driver has a history of drinking. The
guestion is: How does this get dealt with? We were
thinking that because this happened at work, it requires a
SAP process. We also doubt that the hospital has a SAP
on staff. So how should we proceed?

Based on the information that you gave me, this is not aDOT
violation, and does not require a SAP. Let me explain.
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Alcohol violations are only around saf ety-sensitive functions,
(just before, during or just after). He wasn't driving. But you
say that he was "visiting a client company." What was he
doing there? Safety-sensitive functions are: waiting to be
dispatched, driving a 26,000 pound truck, loading, unloading,
supervising loading or unloading, being in or on a 26,001 or
more pound truck, repairing or conditioning a Commercial
Motor Vehicle. Something tells methat if he was "at a
company" it's not likely that he was doing any of thesesafety-
sensitive functions. This means he couldn’t have been tested
under FMCSA's rule, 49 CFR Part 382.

There also appears to be no other reason for himto have been
tested under 49 CFR Part 382. This was not post-accident.
(Accident involves the 26,000 pound truck, on apublic road,
with either adeath or aticket for a moving violation.)

This was not reasonable suspicion. DOT's reasonable
suspicion testing must be observed by atrained supervisor,
and is based on appearance, behavior, speech and body odor.
No supervisor or company official would have observed him,
since he was visiting another company. Only atrained
supervisor or company official can require a reasonable
suspicion test. A test conducted by a hospital is not aDOT
reasonable suspicion test conducted under 382.

Y ou say the hospital conducted a BA test. |'m not sure what
BA means...was this abreath alcohol test, or ablood alcohol
test? Actually, this doesn't make any difference at this point,
but in the future, be sure to clarify this, because DOT doesn't
accept blood results for al cohol unless there was an accident
and it was conducted in the hospital, and when no other test
could be conducted. But an alcohol test must be conducted
within 8 hours of the accident.

So, my opinion here is that this is not a SAP. It fals back on
the employer, based on the employer's policy for non-DOT
situations. It has no relation to the FMCSA rules in 49 CFR
Part 382. The employer's policy might provide foran EAP
referral and assessment.

Keep in mind that not everything that happens "at work" or
“on work time” fals under DOT regulations.

%

31 A couple years ago, | conducted a SAP
evaluation and follow-up evaluation for an airline
mechanic who tested positive for drugs at work. He
completed his treatment program. |l recommended he
return to safety sensitive duties, continue in 1 year of
outpatient aftercare at the treatment program and the
random testing for both alcoholand drugs schedule over
60 months.|set up a testing schedule (12 random tests
over 60 months).

Last week, I received a telephone call from the DER,
stating that they were being audited by the FAA, this case
was being reviewed and she wanted to clarify that |
recommended both alcohol and drug testing, as stated in
my Follow-Up Evaluation report.

It seems they conducted follow-up drug tests, but they
did not do any follow-up alcohol testing.

She also asked that | fax a copy of the initial evaluation
(as she misplaced it). | faxed another copy and left a
message clarifying that both alcohol and drug testing
were recommended, in the event the employee crossed
his addiction to alcohol.

Yesterday, | received a fax from her, asking me to send a
letter, confirming that my recommendations for testing
were still valid. I telephoned her stating that it would not
be necessary as my Follow-Up Evaluation report was
sufficient, since she did have that and since | did not
amend anything. | also referenced the DOT regulations
(40.307[c]) where she could verify that a SAP can require
follow-up testing for both drugs and alcohol. She later
elaborated that my sending a letter would constitute a
yearly confirmation of the follow-up testing plan. (I think
she wants me to cover for her,which Iwon't do.)

Today, she left me a very nasty message saying that the
FAA auditor suggested that “a good SAP doesn't project
follow-up tests so far in advance and that the employee

no»

should be re-evaluated yearly because “needs change”.

Itis my understanding that the follow-up evaluation letter
stands, unless it is amended by the SAP. | have not
amended anything, therefore, there is no need to provide
confirmation just because they messed up and they were
audited.

She accused me of not being a good SAP. | believe | did
everything "by the book."

If this employer wants a yearly update, then it would
seem, they should send the client for a re-evaluation. |
can't change my recommendations without seeing or
evaluating the client, especially, 2 years later.

Y ou have done everything correctly.

| doubt that an FAA auditor told the DER that “good” SAPs
don’t project follow-up testing for 5 years and that a SAP
should evaluate an employee annually. If that was the case,
why would DOT have written that 5 year option into the law?
| actually believe that FAA would have appreciated your
recommendations.

The DER's claim about what FAA would have no basis in the
regulation. Foll ow-up testing is adeterrent. It is what | call a
SAP's“regulatory insurance policy.” The regulations allow
for 5years of followup testing, and it’s not unusual for a
SAPto set up testing for the full fiveyears.

Thefact that you required foll ow-up tests for both drug and
alcohol is perfectly solid practice, specifically for the reason
you pointed out.

When you said you required 12 randomtests over 60 months,
| hope you meant 12 tests per year, for 60 months. Did you?
If you didn’t, you need to fix that. Subsequent years can be
fewer than 6 per year, but the first year must be 6 or more
tests. Also...these are not “random” tests. Yes, they are
conducted randomly. But they are “follow-up” tests. This
DER sounds confused already. | wouldn’t want her to get
random tests and followup tests confused in her mind.
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Youdid very well. | was glad to hear that you didn’'t givein
to the DER’s requests. Stand your ground. If you were to
back down, that DER will make those same requests of you
in the future, or of other SAPs. Y ou have no obligation to
cover up for aDER’s mistake.

SAPLIST NOTE:

Inthe above case, it was very appropriate that the SAP did
not respond to the DER’ s request to change the original
follow-up testing plan by removing alcohol testing.

But here’ s asituation with asomewhat different twist:

| received aphone call from a SAP who works with amajor
airline. An airline employee had been on leave for six
months, and was now returning. The airline’ s DER was
asking the SAP to submit arevised follow-up testing plan,
extending the employee’ s follow-up testing plan by six
months. The SAP explained that the “break in service”
provision of 40.307(€) did not require a SAP to submit new
paperwork, and that thiswas an internal administrative matter
that isleft to the DER to figure out.

The DER told the SAP that an FAA auditor had “dinged” the
airline ayear ago for this very same situation, and the auditor
said that the SAP should have submitted arevised plan.

| felt that when aruleis so clearly stated, an auditor should
not make up hisown rules, and then assign a penalty to an
employer and blame the SAP. | took theissueto ODAPC.

ODAPC said thefollowing: Auditors sometimes have their
own quirky requirements. A DER whose company is
regularly audited (some are audited quite often, major air
carriers among them) will get to know what an auditor
expects and requires.

In this case, the DER is not requesting a*“ content” change.
Instead, thisis an administrative paperwork matter. ODAPC
said that a SAP should never accommodate arequest to
change the “content” of afollowup testing plan. (Aswasthe
DER'’srequest at the beginning of this question, to drop
alcohol testing altogether because she forgot to requireit.)

But ODAPC went on to say that they would have no

objection to a SAP accommodating this request in order to
help a DER meet the expectations of an auditor, as long as
the request didn’t involve a change to the plan’s “ content”.

%

32 Our EAP has a company whose employees are
covered under Pipeline regulations (formerly Special
Projects?). | set up afairly rigorous . for an employee. |
was concerned about future accountability, because of
clinicalimpressions and because | usually am rigorous. |
included alcohol as part of the testing plan during that
first year. |l always include alcohol because, as a clinician,
I know that illicit drug users are prone to crossing over to
alegal drug and Il also often find information about
alcohol misuse in the evaluation.

The DER left the company. The new DER discovered that
the follow-up testing schedule was never implemented.

Ever. 14 months have passed! When they called me, | told
them that | couldn’t help them much and that the
schedule was the schedule.Itold them that they should
start the schedule immediately document that they were
acting in good faith from the time that error was
discovered. | sent a letter confirming that conversation.

The employee suddenly realized that he was being tested
after a 14 month lapse. To make things worse, this
company informed the employee that he must have
follow-up tests. He is not happy. They sent him to me to
re-visit the testing schedule. Itold him and the employer
that | cannot and will not adjust the schedule at this time
because | would be adjusting the schedule to assist them
in their error...not for clinical reasons. | also discovered
that, in fact, the employee has had only 5 drug tests since
January of 2005 and no alcohol tests. So he has not even
completed the mandatory minimum of tests anyway.

Now the DER is concerned about my requiring follow-up
alcohol testing. She said that under pipeline rules,
alcohol is not a part of the testing requirements. She is
concerned about the logistics of random alcohol testing. |
consulted the regulations and | don’'t see where she is
finding that. I've never heard of a DOT mode that doesn’t
test for alcohol but Idon’t work with a lot of pipeline
employers.

Here are my questions:

Was I wrong to include alcohol testing in this individual’s
testing schedule?

Is the DER correct in saying that alcohol isn’t part of the
testing program in pipeline contracts?

Am ljustified in not changing my testing schedule? |
realize that | have the discretion to adjust the schedule at
a later time, but | have never beenin the practice of doing
that. | feel it minimizes the importance of the schedule. |
hesitate to adjust a testing schedule on a case where
there have been so many mistakes.

I do feel that the new DER is doing her best. She has had
no training and very little organizational support for this
very important part of her job. | think she will respect
whatever answer | give her, but | would like to have my
ducks in arow before | get back to her. What are your
thoughts?

First, RSPA (Research and Special Projects Administration)
changed its name in March 2005 to PHM SA (Pipeline and
Hazardous Materials Safety Administration). It is no longer
RSPA.

Y ou have good justification for not changing the testing
schedule. It'stheir mistake, and they are responsible for it if
itisdiscoveredinan audit. Onething | suggest to SAPs,
though, is that they may want to call a DER about six months
into a program and ask how things are going with an
employee’ s follow-up testing plan. It may be awake-up call
to that DER who has “forgotten” about the plan.

This DER is confused about alcohol testing under PHMSA. It
istrue that PHM SA employees are not subject to random

alcohoal testing. (The other mode that doesn’t conduct random
alcohol testsis USCG, Coast Guard). But these are fol low-up
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tests. True, they are conducted randomly, but they are follow-
up tests. The box that must be checked on the CCFis
“followup” testing. That's an entirely different category of
testing. 49 CFR Part 199.255(d) is the reference for PHM SA
follow-up alcohol testing. It definitely is permitted.

%

33 A manager of PHMSA -regulated employees is not
doing “hands on” DOT work: Questions:

1.If he is not doing hands on safety sensitive work but he
is physically going on site to manage safety-sensitive
employees, is he DOT/PHMSA or non-DOT?

2.Does the company need two random pools—a DOT
pool and non-DOT pool? Or should there be a third pool
for pipeline employees who are on site not but doing
hands on work?

If the manager does not perform saf ety-sensitive functions,
then he would not be subject to testing. Similarly, under
FMCSA, asupervisor of drivers who never drives atruck is
also not under this regulation.

If the employer wants to test this manager, the tests must be
conducted a non-DOT tests. If the employer conducts non-
DOT randomtests, the employer must have a completely
separate non-DOT random pool. Having himin the DOT
randompool would "muddy" the pool; he would throw off
the randompercentages.

And if that employer is doing non-DOT testing under
independent authority, he would have to provide those non-
DOT employees with a separate testing policy. The
employer’'s non-DOT testing program would have to comply
with testing laws of that state, if the state haslaws. (Not al
states do.)

%

34 An employer pays for SAP services. He fired an
employee after | had conducted the initial evaluation and
made treatment recommendations.| charge on a per case
basis. The employer now says that he does not wish to
pay for my SAP services. | will try to collect from the
employee. But since he has no job, he probably won't be
able to pay.Am | obligated to continue with the case,
send reports, etc. if the employee refuses to pay?

Thishappensalot. | advise SAPsthat when an employer pay
for SAP services, the payment details should bespelled out in
an agreement. Either the employer pays in advance, or the
employer guarantees payment regardless of what happens to
the employee. Unfortunately thisis one of those times when
the SAPis left holding the bag.

First, you' ve started the process. Y ou’ ve made a treatment
recommendation. 40.297 says that the employee can't goto a
different SAP. The employee needs to continue with you.

40.355(n) says that a service agent (a SAP is a service agent)
“must not intentionally delay the transmission of drug or
alcohol testing-related documents concerning actions you
have performed, because of a payment dispute or other

reasons.” If you stop providing service, the argument can be
made that you are withholding documents fromthe employer.

Oneway around this in the future would be to have the
employee pay you directly, and have the employer agree to
reimbursethe employee. Then, if the employee is terminated,
the issue would be between the employer and that employee,
but you would at |east have your money.

Thisisone of the reasons that | encourage SAPs to require
payment in advance, in cash or with a cashier’s check, before
they even begin the assessment process. Aslong as the
assessment has not begun, nothing prevents the employee
from “shopping” for adifferent SAP.

— %

35 I have a client who is in a 3-week drivers’ training
school for Class 7 and 8 trucks. The school insisted he
do a drug test, which came back positive. Now the school
is insisting that 1send them everything, including the
follow-up program eventhough he won't be there beyond
the 3 week training period. He has a new employer lined
up that he will drive for. That employer knows about the
test. | will send my SAP reports to that new employer. The
client is OK with me sending the whole package to the
school also (I have arelease). But my question is: Should
I send the follow-up testing plan to the school, even with
an ROI from the client?

In this case, the school is the employer. (An employer is
anyone who directs a driver to drive atruck. The school
obviously is directing him to drive atruck.) So the school
MUST get the SAP reports, and there should not be a ROl for
you to send the reportsto the school. The school was correct
in“insisting” that he take adrug test. That was a pre-
employment test which is required by DOT before he can test
drive atruck on the highway. The school is also correct in
“insisting” that they receive your SAP reports, including his
follow-up testing plan. The school will probably conduct a
few follow-up tests while he is still astudent. Then they will
pass the paperwork on to his new employer.

Anytime he looks for ajob in the next three years, his
prospective employer will have to contact the school (and any
other employers) to obtain testing information, SAP reports
and hisfollow-up testing plan.

— %

36 I am providing SAP services for a large SAP
network. A current client dropped out of treatment at an
IOP and had several negative dilutes.

I sent a letter of non-compliance to the DER. Now the
network’s case manager is telling me | need to correct the
letter by specifying what the client needs to do in order to
become compliant and have a follow-up evaluation. |
didn’'t conduct a follow-up evaluation because the client
wouldn’t return my phone calls after he dropped out of
treatment. This does not make sense to me. Is this a
reasonable request on the network’s part?

© Copyright 2007 SAPlist.com. Permission to use, print, copy, and distribute copyrighted content is permitted
only as provided in the SAPIlist Copyright Statement on the first page of this document. All other rights reserved.

Page 16



You don't have to correct anything. Your initial report stated
clearly what he needs to do. Until he completes that, he is
out-of-compliance. He knows what he needs to do. The
network also has a copy of your Initial Report, and they can
read it for themselves. It says exactly what he must do. You
could have a conversation with the client to make sure he
understands that. (That is, if he returns your phone cdls.)

The rule says nothing about a SAPwriting up what someone
needs to do to get into compliance. This may just be one of
the network’ s requirements. If | wereyou, | wouldn’t put any
more in writing than the regulation requires.

Tell the SAP network that this is not brain surgery. If the
client hasn’t completed your recommendation, there is no
reason for you to conduct afollow-up evaluation. If the
employer receives areport of non-compliance fromyou, the
employer can take whatever action he wants to take. Since
the SAP network is so involved with this, you might suggest
that they call the employee and ask himto call you. If they
can’t reach him, how can they expect you to?

%

37 I set up afollow-up plan of 8 tests over 12
months. The employer called me and said that the driver
had been back for about a month and then went on FMLA
leave for a hip replacement. He is about to returnto work.
The employer received an anonymous call saying that the
driver had been using drugs while he was on leave. The
DER wants to test the driver, even though he is on FMLA
leave. | told him that | didn’t think he could do that, but |
would check — hence the question to you. Does it change
anything that the driver had been back to work and then
went on FMLA leave? Also, does it extend the length of
time (the 12 months) in which the employer can conduct
the required 8 tests?

Here are a couple answers to share with the employer. First,
this testing program applies to the driver only when the
employee is working for the employer. If he's not currently
on the highway, and if he’ s not on-duty, then the federal
regulation has no jurisdiction over the driver. Once he returns
to work, the employer could order afollow-up tests without
having to explain anything...it'sjust afollow-up test. (That's
the benefit of follow-up testing.) If it is positive, it'sa
violation, and he must complete another SAP process,
another return-to-duty test, and then he will be under TWO
follow-up testing programs, one for each violation.

Next. 40.307(e) says that the SAP's follow-up testing plan
would “follow the employee” to subsequent employers or
through “breaks in service”. His FMLA is abreak in service.
If he is out for 3 months, his follow-up testing plan should be
extended by 3 months. If it was previously March to March,
it would then be March to March to June, or 15 months.

One other concern. An employer should ignore anonymous or
third-party calls like the one he received. Can you imagine
what would happen if someone figured out all they had to do
is make a phone call to an employer and the employee will be
drug tested, humiliated, labeled, etc.? That's why DOT's

definition of reasonable suspicion is “contemporaneous” (you
SEE it now), and it isbased only on four things: appearance
(how does he look right now?), behavior (how is he acting
right now?), speech (are his words slurred?), and body odor
(do you smell alcohol?). That’s it. An employer cannot
conduct areasonable suspicion test for possession, third-party
reports, attendance problems, etc. It is important that you
make certain the employer understands that. This is critical to
training supervisors under this regulation. DOT reasonable
suspicion and standard reasonable suspicion are two
completely different definitions.

(If you feel the employer understands this, don’t have this
conversation. But | sensed fromyour email that the employer
would have done this not as afollow-up test, but as a
reasonable suspicion test.)

%

38 | am a DER. I find that many SAPs indicate on the
follow-up testing plan that this information should not be
given to the employee. However in 40.311(d)(9) it lists this
report as one that must be sent to the employer and
should be given to the employee (40.311(f)) if the
employee was terminated. Our MRO office who also deals
with SAP evaluations indicates we should be advising the
driver of the follow-up testing requirements.

Should | as a DER release the follow-up testing program
to the employee (driver) so he is aware of at least the
duration and total number of tests, and not the timeframe
of testing?

The MRO's officeiswrong. In the first draft of Part 40,
ODAPC had not addressed thisissue. | suspect they hadn’t
thought about it. So it doesn’t appear in the original rule,
published in the Federal Register in December, 2000. But on
September 1, 2001, ODAPC made afew changes. This was
one of them. They published the changes, but they couldn’t
actually go back into the Federal Register and change the
original version. They added (c) in 40.329, that the SAP
should “dedact” the follow-up testing plan from any reports
that are given to the employee. But unfortunately it did not
get added to 40.311(f), though it should have been.

So, two things. 1) DON' T give follow-up testing information
of any sort to an employee. Not even how long he'll be
tested. 2) Call the MRO's office and give them this
information. If they told you, they are probably telling other
employers, and those employers could be fined in an audit
when an auditor asks a simple question like “What do you tell
your employees about their follow-up testing plan?”

%

39 | just evaluated a driver who failed a drug test. He
said that the technician at the collection site couldn’t get
areading for temperature of his specimen. She got
“another device” that registered below 90 degrees. She
told him he needed to provide another specimen. He
agreed, but said he'd need to drink some water and wait a
few minutes. He also told her he needed to tell his ride
that he'd be longer. Apparently his employer transports
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drivers to the local collection site. When he returned he
was told the test would be reported as a failed test
because he left the facility.

He's said he hasn’t had a positive test in 7 years. Since
there was no drug test done on the sample he provided,
and they would not allow him to provide a sample after he
returned, what type of education should he be sent for?
In the interview he did say he smokes pot 4-5 times a
year,so lguess I'll recommend a drug education program
that specifically addresses cannabis use.

First, thisisnot a“failed test”. It’sarefusal, because he left
the collection site before the test was compl eted.

This story isvery strange. Maybe even bogus. There is no
“special device” for taking the temperature. A temperature
strip is attached to the outside of the collection cup. The
collector wouldn’t have an extra thermometer sitting around
for something like this. | doubt that part of his story.

The collector knows better than to allow himto leave the
facility. | doubt this part of his story as well. The regulations
don’'t permit himto disappear. Assuming the collector has
been trained, it's unlikely that she allowed himto leave the
facility to give instructions “to his ride”. Actually, | doubt
that his employer provided aride for himto the collection
site, unless this was a reasonable suspicion test. This part of
the story is also weird. (Y ou might want to call the DER and
ask if this employee had been transported to the collection
site...you can ask the DER anything you want. If he wants to
know why you are asking, just say you are checking stories.)

It was appropriate for the collector to say this was arefusal.
He disappeared, and no one knows what he did between here
and there. That’s very suspicious, and it needs to be treated as
such. (Think about it: if someone drove himto the collection
site, and a collection could take an hour or more, wouldn’t
the person who drove him have also accompanied him
inside? Would you want to sit in the car outside for an hour
or more, not sure what was going on or how long you would
have to wait there? It just doesn’t make senseto me.)

I think you should be careful with this one. He may in fact be
“using”, and he's cooked up this story to get you on his side.
And he says he hasn't had apositivetestin 7 years?It's
possible. But | think I’ d check with the DER about that too.

He smokes pot 4-5 times ayear? As aDOT employee, he is
not permitted to EVER use drugs. Does he understand that?
And if he says 4-5times ayear, it's probably more than that.
Thereisagood chance heis minimizing, and he' strying to
say that it's*“no big deal.” And he hopesyou agree.

%

40 | evaluated a driver from a municipality. He
operates a snow plow and a garbage truck.He's all in a
twit about having to go through this. He has complained
to his boss because the referral | made is not covered by
his insurance.

His boss is talking to the City’s lawyer to see if he can
just pass atest and come back to work. He told me that

he failed a test 8 years ago and that time his employer
never sent him to a SAP. He just needed to have another
negative, and he went back to work. (This may or may not
be the truth.) He's pissed that firemendon’'t have to
comply with this rule.

He can line up al the lawyers he can find, but he can’t return
to DOT safety-sensitive functions until he completes a SAP's
recommendation, and the employer receives a report of
compliance from the SAP.

A SAP also cannot be required to make recommendations
only to providersthat are covered by an employee’s
insurance. One of the overheadsin aDOT training that |
attended said this: A SAP's plan takes precedence over: 1) an
employer’sinadequate or non-existent health plan; 2) an
employee’ sinability to self-pay for treatment and/or
education; 3) managed care’ srefusal to authorize treatment.

Heis correct that firemen are exempt from the rule.
(382.103[d][3][ii]. But why should he be upset by that? It
sounds like heisangry at himself, but doesn’t want to blame
himself for his own stupid behavior. He' s desperate. And
you should never assume he is being truthful about the past.

— %

41 Where do | send my reports for a driver who
failed a pre-employment test, but chooses to go through
the SAP process even though he was told that he would
not be hired by that employer because of the positive
test?

Wéll, it'sgood that he choseto go through the SAP process,
becauseit is required before he can work for any DOT
employer. (40.25)

Y ou should hold on to the reports. Tell him that when he
takes ajob, he must sign an authorization for you to send
themto his new employer. His pre-employment test for his
new employer will be his return-to-duty test. And the new
employer is then responsible for doing the follow-up testing
plan in the follow-up evaluation Report.

You could give the reports directly to him, but DOT doesn’t
want an employee to know his follow-up testing plan,
becausethe details about that plan must be confidential. So
he would have an incomplete SAP report. You will
eventually have to send his followup testing plan directly to
his new employer, so you might as well send the whole
packet to the employer at that time. Thisis one situation
where the SAP holds these papers, and you will forward them
to afuture employer for him. (And you may end up doing
that for 2 years). (40.25[j])

— % —
42 Is adriver who drives a charter bus for a tour

company covered under FTA or FMCSA?

Charter buses are under FMCSA. They can travel on any
highway, and they can go anywhere, all over the country.
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FTA appliesto transit systems. These are the buses, subways,
trolley cars that operate on specified routes in a city, where
people put tokens in abox, or use a pass. The transit bus goes
on aschedule every day, but only in that particular
municipality. Transit systems are subsidized by grantsfrom
the federal government.

%

43 | just received a call from a driver who had been
told by his employer that his name came up on arandom
selection. The driver states that he was on the road at the
time of the call, about 300 miles from the designated lab,
which he was told would close at 4:30 PM. Additionally he
was starting his vacation the following day. Because he
didn't make it by the lab’s designated closing time, he is
now told by the employer that he has to be seen by a SAP
because he has an assumed positive due to refusal to
test.

If the above is true, is that a refused test?

The driver said he doesn't use illicit drugs, that he has
not had a positive test in the 10 years or so of this
program.

Under this rule, the employer is the one who determines if it
isarefusal. (And arefusal is aviolation in and of itself.)

Also, under thisrule, there is no “assumed positive.”) A
refusal isarefusal isarefusal. It doesn't turn into a positive.
That would be like saying “Y our parking meter expired. So
we areissuing you a speeding ticket”. It doesn’t make sense.

You need to talk to the DER. Ask: Was the driver really 300
miles fromacollection site (Note: It wasn't alab; itwasa
“collection site”)? If he was, why did they informhimof his
random selection at that time? My guess is that the driver
may be distorting the facts abit, hoping you'll believe him.
Check out the story with the DER. You might learn that the
driver islying to you. If it really is as hesaysitis,then I'd
ask the DER why they are calling it a refusal. Seems abit
unfair, but in the end, it’s still the employer’s call.

You might learn that they notified himin the morning before
he left. Y ou might learn that they gave himthe address of a
collection site closeto where he was, and he chose not to go
there. The one thing that we must keep in mind is that we
should never assume the employeeistelling the truth. When
an employee is caught using drugs, and the employee’sjobis
on the line, remember that the employee is desperate. That
employee will say anything, and will try to use every trick in
the book. (And afew that aren’t in the book). Don’t fall for it.

%

44 An employer is wondering if his C/TPA should be
informed of the SAP’s follow-up test schedule, or should
the employer simply direct the driver to be tested at the
appropriate interval? Or, doesn’t it matter as long as the
schedule is adhered to?

Itis certainly possible for the C/TPA to “advise” the
employer about follow-up testing. This is allowed by

40.355(g). But it is still the employer that would have to
notify the employee of the need to be tested. On that same
page in Part 40, the next paragraph says that the only time the
C/TPA could make follow-up testing determinationsis for an
independent truck owner-operator. (Technically an owner-
operator is both an employer and an employee. The owner-
operator is “his own boss’.)

You say “appropriateinterval”. It s not really about intervals.
You should explain to the employer that he can decide to do
follow-up testing whenever he wants to. Example: He could
test the employee on the day before a 3-day holiday weekend,
and then again on the employee’s first day back after that
weekend. 4 days apart. DOT would not object to such a
schedule. Example: The employeeis acting very strangely,
but it doesn’t seem to meet the definition of reasonable
suspicion. The employer could order afollow-up test,
without having to explain anything to the employee. Aslong
as the employer doesn’t try to conduct al the follow-up tests
in the last month of the year because he “forgot”.

— %

45 An employee tested positive for marijuana. The
employer "read him the riot act" but continued his
employment. A CDL was not part of the job requirement
at that time. Later this year the employee was off work for
a serious medical condition that resulted in
hospitalization. He returned to work 6 weeks ago. The
employer offered him an opportunity to move into a driver
position. The employee now has his CDL. The pre-
employment test was negative. When the employer
contacted his C/TPA to have the employee added to the
list of people for the random pool, he was advised that he
is out of compliance because of the failed test in January.

Thisisconfusing. And thisisonly my opinion. If he wasn't
required to have a CDL, why was hein the DOT pool? If the
earliertest was a DOT test, it should be considered in the
same manner that a pre-employment test was. That earlier test
is in the records of the C/TPA, and it is aviolation, just as a
pre-employment test would be. True, the employee was not
subject to DOT rules at the time, but there is nothing that can
be done about it now. The employer could be fined for having
had himin the DOT pool. But there is a positive result, it'sin
thefile, and the employer can't ignore it. It should be handled
as apositive.

The argument could not be made that he now has anegative
test on his pre-employment. The other test is an employer's
"actual knowledge", and it needs to be addressed. (The
employer should never have conducted that test. But since he
did conduct the test, and since it was positive, it needs to be
fixed.)

Does it matter if the employee was not in the random pool
at the time? If the January test was at the employer's
request, but not as a DOT test, does it matter?

If it was not aDOT test, it wouldn't be on DOT forms, and it
wouldn't bein the DOT system. Then it would not be a DOT
violation.
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%

46 A driver who had previously worked in
Wisconsin moved to Michigan and failed a pre-
employment drug test. The prospective employer
provided him with names of SAPs. The driver, however,
returned to Wisconsin and was rehired by his former
employer,who apparently did not conduct another test,
and did not inquire about whether the driver had failed
any tests since leaving. He resumed driving for the
Wisconsin employer, but then decided to returnto
Michigan. When he applied for another job, the driver
admitted to the failed test, but said that he never went to
a SAP. The second Michigan employer informed him of
the requirement to go through the SAP process and
agreed to hire the driver once he had complied with that
part of the regulation. Who do | send the report to? The
first prospective Michigan employer? Or just the current
prospective employer?

Y ou should get the individual’ s written authorization to send
the reports to the prospective employer. Just because he
applied there doesn’t mean he wants his SAP reports sent
there. The requirement about no releases appliesonly to
employees and employers. He is not an employee...yet. He is
only an applicant.

Asan aside, you might want to informthe driver that he was
adisqualified driver when he wasdriving in Wisconsin. And
he knew he had a positive pre-employment test. FMCSA
holds employers AND drivers equally responsible. He
shouldn’t think he “got away with it” just becausethe
Wisconsin employer didn’t ask. He should have volunteered
that information to the Wisconsin employer. He shouldn’t
have even applied for another job until he complete a SAP
return-to-duty process.

There' snot alot of chance that DOT would find out, but it is
possible, and he could face fines. He had a responsibility to
admit to that positive pre-employment test in Michigan. This
isafederal law, and it has nothing to do with state borders.

%

47 A client went through the SAP process last year.
He tested positive again and is scheduled to return for
another SAP evaluation tomorrow. He has been under a
fairly stringent follow-up testing schedule, which |
assume will be suspended for now, while he is being
evaluated and possibly in treatment again for this new
violation.

Y es, hisfollow-up testing plan will be suspended while heis
not working. But it will kick in again when he returns to
work. But that plan will have to be extended for alength of
time equal to how long he was off. If heis off for a month
while heisin treatment, then it must be extended a month
when hereturns.

However, you will now create another follow-up testing plan
for his new violation. This new plan doesn’t replace the other
plan. Both plans must be implemented by the employer. (Yes,
it gets confusing). But he hastwo violations, and thereisa

follow-up plan for each violation. The first one doesn’t get
canceled just because he hasa second violation and a second
follow-up testing plan.

%

48 | am a DER. My question is this: | am looking for
a DOT-certified SAP. | found a SAP on SAPIlist, and |
called him. He said he is “DOT-qualified, but not DOT-
certified”. What is the difference? Can | use him?

He absolutely does know what heistalking about. There is
no such thing asa“DOT -certified SAP.”

DOT wrote the following sentence in the SAP Guidelines:
“DOT does not certify, license, or approve individual SAPs.”

A SAP must have the appropriate credential, he/she must
have completed a SAP training, and he/she must have passed
aSAPexam. But DOT saysthat a SAP who says that they are
“certified” is making afalse statement. You can read it in
40.365(b)(10). DOT saysthey would consider issuing aPIE

to aservice agent (SAP, in this case) who makes that claim.

Unfortunately these “ certified” SAPs, who don’t understand
that they aren’t “certified” by DOT make it sound asif they
are, and they are being selected by employers over SAPswho
don’'t use that term.

When a SAP saysthat heis DOT -certified, | immediately
wonder if that SAP understands the regulation.

So, yes, definitely select that SAP. He DOES know the
regulation. Be careful of the oneswho are “ certified”.

Andinthefuture, if aSAPtellsyou that he/sheisDOT-
certified, send them t0 49.365(b)(10), and suggest that they
not use that terminology. It's misleading.

%

49 We are an EAP. We have two SAPs on staff. One
SAP has missed the deadline for meeting the required 12
hours of continuing education in the 3 years after his SAP
exam date. He has several clients who are in the middle
of their treatment recommendation. Can he conduct the
follow-up evaluations even though he is no longer
qualified, or should those follow-up evaluations be
conducted by our other SAP, who technically is still
qualified?

The SAP Guidelines, p. 17, Question 10: Can an employee
receive the follow-up evaluation from a SAP who did not
conduct theinitial evaluation?

DOT recognizes that it may not always be possible for the
same SAP to be involved with the process, beginning to end.
There are times when exceptions must be made. While “being
no longer qualified” isnot listed as one of the reasonsin
Question 10, my opinion isthat it would be acceptable for the
process to be completed by aqualified SAP. It seems better to
transfer the case to a second SAP rather than to hope that
DOT would look kindly on services provided by a SAP who
is not keeping up their continuing education requirement.
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So if the original SAP has to drop out because he/she hasn’t
met the continuing education requirement, the next SAP, who
must eventually do aface-to-face follow-up evaluation,
should also take over the monitoring of the employee’s
treatment plan. That would also be the most appropriate way
for that SAP to become familiar with the case, which is
critical to doing the follow-up evaluation. It also complies
with DOT's regulation, 40.301(b), that the SAP conducting
the follow-up evaluationis also the SAP who “must” monitor
the employee’ sprogress in treatment.

%

50 A driver works part-time for two bus companies.
Bus Company A removed the driver because of a positive
drug test. The driver chose not to go to a SAP. But the
driver continues to work for Company B. Company A has
no responsibility to inform Company B about the driver’s
failed test. Correct?

However, what if the driver sees a SAP and after the initial
interview says, “No, | don't want to go through with this, |
am quitting Company A, and | will just work at Company
B. In this case, does the SAP have a "duty to warn?" Can
the SAP or the agency be sued because the SAP knew
and failed to warn if the driver does damage while driving
for Company B (or injure or kill someone)? Has this been
tested in the courts? My staff feels strongly that "duty to
warn" prevails—or should!

Thereis nothing you can do about it. Y ou would report the
employee’ s non-compliance only to Company A . And then
let it go. 40.351(c) clearly statesthat aservice agent (aSAPis
aservice agent) may not inform other parties of atest result
without having a specific consent from the employee.

Duty to warn applies only when thereis a named individual.
The driver has not named someone that he is going to harm.
So heis protected. In the event of a serious accident, DOT
would not hold you responsible. And true, "should" might be
appropriate. But the regulations don't permit it. So don't.

%

51 During an evaluation after testing positive, a
driver admitted that he was also using old pain meds. |
recommended outpatient treatment, and | asked him to
get asponsor and show proof of contact with his sponsor
and/or any 12 step meetings, to review pain meds with his
M.D., and if he was taking a controlled substance, to
obtain written authorization from his M.D. to give to his
employer.| sent a letter of compliance to his employer
and closed his file. The DER told me this week that the
employee is filing a grievance with his employer. He
claims that he called our office to schedule his follow-up
evaluation and was told it would be a 90-minute
appointment, and that there was no 90-minute
appointment available for a week. He waited a week, and
says that | then saw him for only 45 minutes anyway. |
believe he is trying to collect money for being out of work
that extra week. | told the DER that | would fax him a
Release of Information so we could discuss the case, as
the SAP process has been completed. Can you give me
some tips/coaching before | speak with the DER again. He

wants to come and meet with me. My notes indicate that |
spoke with the sponsor on 11/10 and saw the employee
on 11/15.Like all DOT cases, this gentleman wanted to go
back to work “yesterday”. He also called me on 11/4 to
tell me that he had completed his return-to-duty drug test.
| told him that test didn’t count as | had not yet conducted
his follow-up evaluation. | also called his supervisor to
tell him that that the return-to-duty test on 11/4 didn’t
count.

First, you don’t need the ROI to talk to the DER. Since it all
relatesto this case, you cansimply move ahead and do it.
(40.355[a]) Also, explainto the DER that he (the DER) does
not need arelease to talk with you. (40.27). Closing the case
does not affect confidentiality and releases. A SAP keeps
records for five years, and you could talk to the DER about
this case any timein that five-year period without requiring a
release.

If the DER comesto talk with you, you can say that thisis an
employee who broke afederal law by using drugs, andin
doing so he also put his employer at serious risk. Nothing in
the regulations requires that this process move quickly. The
employee may argue that he shouldn’t have been delayed by
aweek, but | doubt he'll get very far with the argument. He's
the one who tested positive for drugs and he caused himsel f
to be away from work for longer than just that one week.

Regarding the return-to-duty test that he took early, direct the
DER to 40.305(a). It says that the return-to-duty test cannot
occur until AFTER the DER has received your compliance
report. Since you had that meeting on November 15, the
return-to-duty must occur after November 15. The employer
will have to arrange for the return-to-duty test again. The first
one should not have been done, and it doesn’t count. (I
suggest that you don’t talk with the supervisor about this.
Most supervisors know little if anything about this rule, and
they usually do what they think is“logical”.) | suggest that
you work only withthe DER. If the DER wantsto talk to the
supervisor, the DER can do that.

— %

52 My SAP client has been in an outpatient program
for the last 6 months. He has been removed from safety-
sensitive duties at his job, but he has been kept on the
payroll doing odd jobs. He has recently tested positive for
meth at his treatment program. He told his immediate
supervisor about the positive test, and he said that his
treatment program has been extended. He did not inform
me or the DER about this. Some days later, the outpatient
counselor called me to tell me that they were extending
his program due to the positive test for meth. About the
same time, the employee’s immediate supervisor and
department head called the DER. They are up in arms
over his treatment program test. The DER called me.

In speaking to the DER | stressed that the employee
should be talking only to him, as the DER, and not to his
supervisor, because the information about his treatment
program should not be bandied about the workplace.
Also as long as the client is in treatment, it should not be
assumed that he is not using. He is not to be returned to
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safety-sensitive duties until | send afollow-up evaluation
stating that he has satisfactorily complied with my
treatment recommendation. Therefore, if they have him
doing odd jobs, they need to do it with the understanding
that he may not be clean yet.

Now the department director wants to fire the employee
because he tested positive in treatment! Help!

#1, and it’ s actually too late, but the employee should not talk
to anyone but you, the SAP. Not even tothe DER. You are
the SAP, and you are in charge of this process.

#2, it'saso too late, the treatment program must talk to you if
they decide to make any changes to the treatment program.

Y ou arethe SAP, it isyour programand no one can change it
except you. Which also means the treatment program cannot
change it without checking with you first, and they cannot
changeit unless you agree with it. And IF you agree withiit,
you would revise your recommendation, mark it REVISED
and send it tothe DER. In an audit, the treatment plan in your
follow-up evaluation must match the treatment program that
you recommended in your Initial SAP Report. If those two
reports don’t match, an auditor can ask “Who changed it, and
why?’

Under this regulation, what happensin an employee's
treatment program is between the treatment program and the
SAP. Almost every time the employer getsinvolved, it gets
messy. Most employers don’t understand treatment, and they
panic when atreatment program test is“ positive”.

The ugly cases are those where an employer takes action
based on atreatment program test. That test is meaningless. It
is not an accuratetest, it isnot aDOT test, and an employer
should not have access to treatment programtest results.
Often, when the employer finds out about a positive treatment
program test, the employee is terminated. It shouldn’t happen
thisway, and it is wrong wrong wrong.

Asthe SAPin this case you should have been the first oneto
find out about thistest, and you should have talked with the
employee about it. In the future you must impress on the
treatment program that they should communicate with no one
but you. Historically treatment programs have been
intimately involved with the employer. Explain to the
treatment provider that thisis different. Tell them that if they
communicate with the employer instead of with you, it could
cost the employee hisjob. In the case that you e-mailed me
about, it still could.

%

53 An employee had apositive test for morphine. He
denies having used drugs. He states that he went to a
doctor for an evaluation and they discussed that he ate
poppy seed cake before his test. He is a Polish man and
doesn't speak English very well. | do believe his story. |
plan to call the MRO to discuss the test result. If this is
the case, would he still need to go to education? Can |
consider this a false positive? | have read that poppy
seeds can yield a positive test for morphine.

Y ears ago the level for apositive test for opiates was 300
ng/ml, and yes, there was a small window of afew hours after
consuming many poppy seeds that it was possible for
someone to have a questionabl e test result.

However, 7 or 8 years ago, Department of Health and Human
Services raised that level from 300 to 2,000, which eliminates
that possibility. (40.139[b]) states that an MRO must ignore
this explanation; there is no basisfor it.

In the case of an opiate positive, the MRO must arrange for
the employee to be seen by adoctor. (The burden of proof for
opiatesison the MRO.) (Read all of 40.139).

Please know these things before you call the MRO, because
the MRO could make you feel alittle silly.

Remember this: First, you have no authority to change the
test result. Only the MRO can do that. And in all cases, if it
didn’t get past the MRO, you have no choice but to handle it
as a positive. Second, there are no exceptionsto therule.
EVERY violation MUST have treatment and/or education. At
the very least, you MUST recommend education.

I’d be very careful with this one. My cynical sideisshowing.
He may be Polish and not able to speak English very well.
But he may also be adrug user, playing on that. Why did he
not take this up with the MRO? And if you speak to the
MRO, you may learn that he did, and the MRO told himiit's
just not possible. Now he'strying it out on you.

%

54 | was contacted by an EAP-SAP combo. They
claim to work with trucking companies all over the U.S.
They pay a SAP to do the Initial Evaluation and the follow-
up evaluation. Meanwhile, THEY follow up with the
treatment provider and they monitor the treatment plan—
they are actually doing much of the SAP’s work. Is this
OK?

There' sastrategy to this: if they perform the monitoring
function, they don’t have to pay youto doit.

Thereisn’t anything that saysthat the monitoring function
can’t be delegated. But | caution SAPs about this
arrangement, because you have no idea what this group’s
standards are. You don’t know (and may never find out) what
they are learning about the client in treatment, and worse yet,
you will never know what they are not telling you.

40.301(b) states that the SAP who will be conducting the
follow-up evaluation must be the one to obtain information
during treatment. Monitoring an employee’s treatment
program isthe SAP'sresponsibility. In my conversations with
Bob Ashby in DOT's ODAPC office, Bob pointsto that
regulation and says “It isthe SAPwho must obtain this
information.”

My concerns are these

What questions do they actually ask the treatment provider?
What questions might you ask the treatment provider that
they would never think of asking?
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What do they do if they find out that the treatment plan is not
appropriate and might need to be changed?

They might just ignore what they hear from the treatment
provider, because they made a commitment to the employer
(that you don’t even know about) to get this employee back
in two weeks. But for you, the SAP, they are learning
information that is crucial to you. You are the only one who
could change the treatment program. This EARSAP combo
group can’t change your program, and they shouldn’t.

Y ou might want to read all of page 9 of the SAP Gu idelines.

So how do you handle this situation? Y ou could say, “Here is
how | read the regulations. Here is how | do business. | won't
negotiate. And | won't |et someone el se assume the
responsibility for monitoring the employee’s treatment. The
regulations state that the SAP is responsible for monitoring
the employee’ s progressin treatment. | sign the SAP report. |
am responsible. | will do my own nonitoring.”

Andif that’s not OK for them, let them try to find another
SAP. It s not worth trying to adjust to someone else’ s model,
especialy when it is so blatantly in conflict with the law, and
especially when it puts you in adifficult position. Inthe end,
you are the SAP.

Thisisnot an unusual situation. But if you agree to allow this
group to monitor the treatment of your cases, you should be
aware of what it isthat you are handing over to athird party.
They may argue that you should trust them. But keep in mind
that your primary client (the traveling public) may bein
direct conflict with their primary client (the employer).

— % —

55 An employee wants a copy of the initial
evaluation because he does not agree with my
recommendation. (He wants to have someone else look it
over). Must | give him my chart notes? Ido know that | am
the only one that can change the recommendation.

See 40.329(c)

Do not give him your notes. The regul ation requires you only
to give him acopy of your SAP report, and you must do so
within 10 business days of receiving a written request from
him.

From the MRO he can get a copy of histest results.
From the laboratory he can request a“litigation package”.
From the SAP he can obtain copies of his SAP reports.

Does he think that “someone else” could change it? Show
him 40.297, which says that no one else can change a SAP's
recommendation. And show him 40.329(c) which says you
can give him a copy of hisreport. Explain there is no reason
for him to involve someone else. Y ou have full authority.

%

56 A PHMSA employer is asking me to conduct a
SAP evaluation on an employee who reported to him that
he has a drinking problem, and gets “pretty plastered” on
Saturday nights. The employer doesn’t have a self-

identification policy in his statement. So is this a SAP?
How do | handle this request?

The only transportation mode that allows a self-identification
policy isFMCSA. None of the other modes, including
PHMSA, havethat provision. So, thisisreally not aSAP
case. When aPHM SA employeetells his employer that he
has started drinking again, it isn't aPHMSA violation, unless
he iscaught drinking at work.

At the most, this PHM SA employer could ask you to conduct
aplain vanillachemical use evaluation. None of PHMSA's
acohol prohibitionsfit this situation. It sounds like the
employee admits to “drinking on my own time, at home,
when | am not on duty”. If heisdrinking, at home, on his
own time, heisnot aDOT threat to public safety. If heis
sober when heis at work, he' salso not a problem for DOT or
the employer. On the other hand, if heisn’t sober at work, he
should be tested under reasonable suspicion.

Thereisno violation of PHM SA regulations here. The
employer should not require a SAP process, and there
couldn’t be follow-up testing related to aDOT violation.

— %

57 In 40.329(c) | understand that an employee has a
right to copies of my SAP reports. In the technical
amendments to Part 40 (August 1st, 2001) it says......"we
do not believe that an employee returning to duty
following arule violation should have access to the
follow-up testing plan, which could lessen the deterrent
effect of follow-up tests". I get this and it makes good
sense.l assume however that if an employee wants to
know or see my report | can divulge the number of tests
I'm requiring—correct?

Anything you tell him about hisfollow-up testing planis
more than DOT wants him to know. If you tell him he will
have 20 follow-up tests, and he keepstrack of histests until
he has had test #20, he knows that he could then start using
again, with less chance of being caught. DOT would rather
have him spend the next five years wondering if and when
someone is going to tell him to be tested. That’ s the deterrent.

Telling him how many testshe must take is giving away abig
part of the secret. Don’'t do it. That’swhy DOT saysa SAP
must dedact (remove) that testing planfrom any paperwork
you give it to the employee. Some SAPs have tried to get
around this part of the regulation by simply “showing” it to
the employee and putting it back in their file. That’signoring
theintent of thisregulation.

— %

58 A driver complied and participated in the
recommendation for treatment. | also required him to
have negative results on two non-DOT tests (which he did
not take) and | referred him to a Mental Health Counselor
(which he did not follow-through with). His employer kept
him in a non-safety sensitive position until recently when
he was terminated. In subsequent calls that | made to him
he told me he was working in a non-safety-sensitive
position and he is still “interested” in completing the SAP

© Copyright 2007 SAPlist.com. Permission to use, print, copy, and distribute copyrighted content is permitted
only as provided in the SAPIlist Copyright Statement on the first page of this document. All other rights reserved.

Page 23



process. | have not done afollow-up evaluation with him,
nor have | sent a notice of non-compliance to his
previous employer. He has contacted me and states that
he wants to complete the SAP process and return to a
DOT job. How should | proceed with this?

Two things. First, you NEED to send a non-compliance
report to hisformer employer, just to get it into hisfile for
now. Because he hasn't completed your recommendation, he
hasn't complied. It'sayear later. And whether heisin safety-
sensitive duty or not is not theissue. He has not complied.

Send that non-compliance report now. Y ou can always
changeit later. But you want to be sure that he doesn't apply
for ajob with another DOT employer, and dreamup some
false story about having completed treatment, but the SAP
report got lost, and he doesn't remember who the SAP s,
yadayada. Report him as non-compliant. If this employer
were audited, and auditors found aviolation that is ayear old
that still has no report of compliance or non-compliance, they
might raise questions.

Second, he can start the process over at any time. DOT has
not set time limits. Even if heis out of compliance, he can
decide to get into comp liance at any time in the future, and
since you are the SAP, and since he can't go to adifferent
SAP, you have no choice but to work with him. The problem
is, ayear later you might decide that so much time has passed
since hisinitial evaluation that you must conduct another
evaluation or perhaps even start from the beginning.
Professionally you know that things have possibly changed in
that year, and you would want to know where he iswith his
drug usetoday.

Y our next question will be whether you can charge him again
for anew round of SAP fees. | don't know, and DOT doesn't
care. That'sup to you. But if he refuses to pay, you really
can't refuse service, because he can't go to another SAP, and
you can't withhold services.

First and foremost, send that non-compliance report now, just
so therecordis clear. Explain to him (and the DER) that you
can't leave thiscase dangling, and that the report of non-
compliance can be revised if and when he decides to get back
into compliance.

%

59 This is a new one for me. A Canadian employer
had a driver who got a DUl in his commercial vehicle
while in ND. Is there anything different | need to do with
him?

Y es, heis under this regulation when he operates histruck in
the U.S. (382.103(a)(3)). But you should handle this case no
differently.

He got aDUI in his Commercial Motor Vehicle. Driving a
personal car at 0.08 is DUI. But when heisdrivinga
Commercial Motor Vehicle, 0.04 is DUI. Since he was
driving aCMV, he has aviolation of 382.201, positive for
alcohol. And this citation gives the employer “actual
knowledge’. (The definition of actual knowledge (382.107)

includes “atraffic citation for driving his CMV while under
theinfluence”.) Hisemployer will have to arrange for his
follow-up testing to be conducted in Canada (there are
collection sitesin Canada, and also 2 DHHS-certified labsin
Ontario and 1 lab in Alberta).

— %

60 We are an EAP. A driver was sent for arandom
test. After the test, he told his employer that he had taken
a single Hydrocodone 4 days earlier while helping his
sister move. (He said it was her prescription, not his.) The
employer has a self-admission policy that meets the
requirements of 382.121.

However, the driver disclosed this information AFTER he
provided a specimen for his test. He was probably
expecting a positive test result. However, the test result
was negative. The employer returned him to safety-
sensitive functions because of the negative result, but the
employer is referring him to us, his EAP, for a SAP
assessment.

Our question: Is this a DOT violation or not?

Thisisnot an EAPcase ThisisaDOT violation. It'sa
violation of 382.213(b), using a controlled substance without
authorization. The fact that the test result was negativeis
irrelevant. (Actually, this medication had probably cleared his
system in the 4 intervening days, so it should not be a
surprise that the result was negative.)

By admitting to using a controlled substance that was not his
own prescription, he gave his employer “actual knowledge”.
His employer should have immediately removed him from
saf ety-sensitive functions and charged him with aviolation.

Under 382.121 adriver’s admission of use must occur off-
duty. It sounds like the driver was tested while he was on-
duty, and then told his employer about the hydrocodone. If he
thought he had hydrocodone in his system, he should not
have reported for work. Reporting for work and then
admitting to drug use while he is on-duty isaviolation.

Explainto the DER that thisisaviolation.
— % —

61 Where does it say in the regulations that a SAP
should use assessment tools?

You'll find thisin the SAP Guidelines, p. 5, second
paragraph.“...and utilizing reliable alcohol and drug abuse
assessment tools’. Using an assessment tool provides a SAP
with objective criteria for making determinations about an
individual’ streatment. DOT is silent about which tools to
use. Decide which tools work best for you, and use them with
every assessment. Auditors may ask you which tools you use,
and they could even want assurance that you always use an
assessment tool. Be ready for those questions.

%

62 A treatment provider is trying to bypass the SAP
process. She sent a letter to the employer saying that the
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client has completed treatment and she even
recommended her own follow-up testing plan for alcohol.
She also recommended that the client has “issues” to
continue working on and she will continue treatment
sessions with him privately. She maintains that the client
needs to get back to work. My thoughts are to pull the
client out of treatment with this provider and refer him
somewhere else. Please advise me if | should be
considering other courses of action.

You are correct. You need to pull the client. But you also
need to have a conversation with the employer. Explain that
the treatment provider has no authority to send the employee
back to work, that you are the SAP, andthat you are the only
person who can make those determinations. Thisisahorror
story. Unfortunately, the employer could face serious finesiif
he takes the employee back just because the provider says he
should or can. Thisregulation is about protecting public
safety, and about making certain that the employee completes
the treatment plan that you recommended. It isn't about
getting the employee back towork.

%

63 A CDL driveris in his truck on the clock. His
supervisor confronted him about being under the
influence. The driver agreed that he was. Now it gets
messy. The supervisor told the driver to get out of the
truck. He then drove the employee home. A reasonable
suspicion test was NOT conducted. When the driver came
to work the next day, the supervisor told him he was
suspended until he completes the DOT process by
meeting with the SAP. Is this a violation under FMCSA
rules?

For the driver to have said that he was intoxicated is not a
violation. The supervisor should have tested him. Since he
wasn't tested, we don’t have away to be certain that he was
intoxicated. Just the driver’s word.

If the driver admitted to drinking alcohol on the job, i.e.,
drinking while he was on the clock, it would be a violation of
382.205, on-duty use. So the question is, did hetell his
supervisor that he had been drinking on the job, or did he
merely say he was intoxicated?

If he only said he was intoxicated, then we can’'t be sure if it
was from partying the night before, or drinking on the job.

Technically, the way you describeit here, it’s not aviolation
because thereis no test result, and thereis no indication that
he was drinking while he was on-duty.

The only thing that would change thisisif he said he was
drinking on the job, or if the supervisor saw him drinking on
the job.

Also, when did it happen? If this was the afternoon, and he
says he drank on hislunch hour, then it would be aviolation
of 382.207, pre-duty use (using alcohol within 4 hours of
driving.)

Without knowing these other things, | would say thisisnot a
DOT violation. The supervisor waswrong in not getting him
tested. (Thisis agood example to use inasupervisor training.

If nothing el sechanges, this should be handled under the
employer’ s policy, and not under DOT.

— %

64 An active duty Coast Guardsman received a DUI
in his personal vehicle. | do not see this as arequired
SAP evaluation. Is this a violation?

US Coast Guard has been moved to Homeland Security
Administration. However, USCG remains under DOT for the
drug and alcohol testing portion of therule.

And afurther note... you are correct. A DUI in a personal
vehicle NEVER requires a SAP, under any of the
administrations. In the Preamble to Part 40, DOT wrote: “A
commenter asked whether a SAP evaluation would be needed
for an employee who had a DUI/DWI charge against him or
her in a private automobile. The answer isno.”

If an employeeis sent to you because he/she received a
DUI/DWI in apersonal vehicle on Saturday night, thisis not
aDOT violation and does not require a SAP return-to-duty
process. | suggest that you call the employer and explain this.
The employer may want you to conduct a chemical use
evaluation, and you may certainly do that. But because thisis
not aDOT violation, it is not subject to Part 40. That means
you would require the individual to sign arelease of
information form, and also aHIPAA form, which you would
not do if thishad been aDOT violation.

— %

65 Somewhere | heard that when an employeeis on
a follow-up testing plan, the company is not supposed to
do regular random testing—in other words, the employee
should not be in the random pool. Was | imagining this? If
so, let me know.

Y ou may have this confused with (40.307(d)(4)) which says
that an employer cannot increase the SAP's follow-up testing
program by conducting his own additional non-DOT follow-
up tests. But this employee must continue to be in the
employer's random pool. He iscontinues to be subject to al
the other testing that an employer must conduct (random,
post-accident, reasonable suspicion). That is also explained in
the SAP Guidelines, p. 12, toward the end of the second
paragraph.

It would be important for you to explain thisto the DER
when (if) an employee returnsto work. If the employeeis
selected for arandom test, he must submit to arandom test. If
the employer randomly decides to conduct afollow-up test
today, the employee must submit to a random follow-up test.

These are two separate categories of tests, and every
employeeis subject to both of them.

%
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66 An individual was terminated. He has completed
his treatment recommendation, and | mailed a report of
compliance to the DER in the company that he was
working for when he had the violation. The DER called me
and told me that he doesn’t want to receive any
paperwork on this case, that the employee has been fired,
and that his records have been sent to dead storage. Now
what should I do with my reports?

You aren’'t alone on this one. Thisisan ongoing problem. |
hear this from SAPs very often. Here'swhat | say:

Technically, your client was working for that employer when
he had aviolation. Your paperwork is essential to the records
about that violation. Even though the employee has been
terminated, the employer should still place your SAP reports
in that employee’ sfile. In the next three years, that individual
will probably apply for other jobsin the transportation
industry. An inquiry (signed by the employee) will be sent to
each previous employer for the previous three years,
requesting test records, including “documentation of the
employee’ s successful completion of DOT return-to-duty
requirements (including follow-up tests).” (40.25(b)(5)). And
yes, the regulation does go on to say that if the records are not
available from the previous employer, the prospective
employer should get them from the employee.

After writing that regulation, however, DOT added to 40.329
the requirement that a SAP must dedact (remove) the foll ow-
up testing plan from any reportsthat are given to the
employee. Which means that the only way the prospective
employer can obtain the follow-up testing planis by
requesting it from you, the SAP. And you wouldfirst need a
release to send it to any prospective employer. That's alot of
hassle. SAPs should avoid having to photocopy and mail
recordsto future employers. SAPs are busy enough without
having to photocopy and mail several pages of reportsto a
new employer every time an individual appliesfor a job over
the next three years. That can become atime-consuming
activity, especially for SAPs who may have several hundred
files of SAP casesin their office. Since the original request
must go to the previous employer anyway, | would like to
encourage those employers to accept all paperwork, fileit
appropriately, and send it out when requested, as stated in the
regulation. | think you should try to explain thisto the
previous employer. Your incentive for doing thisisto try to
remove yourself frombeing in the middle, and from doing
unnecessary busywork.

In the next revision of the regulation, | hope this part of the
process gets cleaned up.

— %

67 Please clarify this for me. A bus driver came to
our EAP admitting he has a drug problem. He wants to
get help. Is this considered a non-DOT referral? Or must
he be seen by a SAP?

Who did he admit to? Did he tell his supervisor or any other
company official? If so, it'saviolation, because the employer
now has “actual knowledge”. (Unlessthe employer has a

provision in his policy that meets the requirements of
382.121, which would alow thisto be handled as an EAP
self-referral).

Y ou should obtain a copy of the employer’s policy...what
does that policy say about this?(l believe that SAPs and
EAPs should ask every employer for acopy of their policy.
Thisregulation is so intricately involved with an employer’s
policiesthat a SAP can’t expect to function without knowing
an employer’srules).

If thisdriver gave thisinformation to his employer, andif the
employer' s policy has no 121 provision, thenitisaDOT
violation, and it requires a SAP. (See the definition of “actual
knowledge’ in 382.107).

However, if he only admitted to you (the EAP), then the
questionis:What isin your EAP Statement of Understanding
about this?If you haven’t written anything in your Statement
of Understanding about reserving the right to report saf ety
concernsto his employer, and if he fails treatment, you could
beinavery awkward situation if he has an accident with his
bus and tests positive for drugs.

Thisiswhy | suggest that EAPs should include in their
Statement of Understanding something like this statement: “If
you are aDOT-covered employee and you tell us about a
problem with drugs or alcohol, and if we have concerns about
your ability to performsafety-sensitive functions for your
DOT employer, we reserve the right to share that information
with your employer.” And then, if he fails treatment or drops
out of treatment and goes back to driving a bus, you could
decideto tell hisemployer. But without including that in your
Statement of Understanding, you're really sort of stuck. And
you may end up helping him keep hisdirty little secret.

%

68 What's this | hear about DOT wanting SAPs to
use adepression screen when we do an assessment?
I've looked around, and | don’t see anything like that.
Should I? Must I? Where did this come from?

DOT's Office of Drug and Alcohol Policy & Compliance
occasionally publishes ODAPC Dispatch, afour-page
newsletter with information related to this regulation. The
office has published a number of those newsletters since
2001. The newsletters are on ODAPC’ swebsite. Go to
www.dot.gov . Click on “DOT Workplace Drugs & Alcohol
Testing Rules” Scroll down. In the blue boxes at the bottom
of the screen, click on “Publications— Guidelines— Forms”.
Scroll down to “ODAPC Dispatches”.

Thefirst page of the Dispatch for April 22, 2005 has an
article entitled “Increased Chances of Rehabilitation with
Depressions Screens”. In it, ODAPC says that depression
screens are “ an essential assessment tool to determine the
correct course of treatment.” The word “essential” suggests
that a SAP would be well-advised to include an assessment
tool—many of them are short and simple—in the instruments
that are used in the assessment process.
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While you are on ODAPC' swebsite site, you really should
look at each of those ODAPC Digpatches. You'll probably
find more information that you didn’t know about. And also,
click on the box that says*“ Sign up for Autormated E-mail
Announcements”. DOT will deliver important information
and changes right to your e-mail inbox.

%

69 An FAA employee tested positive for marijuana.
He was referred to a SAP and subsequently complied
with the SAP's recommendations. The SAP advised the
employee to take an independent drug test before he took
the DOT return-to-duty test. He used an over-the-counter
drug test, and it was negative. But he still tested positive
on the DOT return-to-duty test. The employer terminated
him.In following up with the company, | was told that an
employee who tests positive twice must be terminated. Is
this accurate? It is my understanding that DOT doesn’t
take job action, and that an employer makes that
decision. What am | missing here?

FAA actually doessay that an employee with a second
positive is permanently removed (permanently precluded)
from that job for that employer and for any other FAA
employer. FAA isthe only mode that takes that action.

He could get ajob with a different safety-sensitive function,
but not the same job that he has now.

Thisis agood example of independent tests being not really
reliable. Marijuanatendsto spike. A test result could be
positive one day, negative another day, positive another day.
One negative independent test by itself means nothing,
especially if it was coincident with alow level at the time of
the test.

| believe this SAP ispartialy responsible for the employee’s
positive return-to-duty test. Thisisprecisely thereason |
suggest that a SAP should not even arrange to conduct a
follow-up evaluation until the employee can provide 3
negative independent tests, 3 days apart. And if atest is
positive, the employee must start over. Even then, there’s no
assurance that the DOT test will be negative. Make sureyou
remind the employee that THC staysin the system for along
time. When an employee’ s marijuana use has been significant
and long-term, there isalmost no way to be 100% certain
when areturn-to-duty test will be negative.

%
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